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=== Upon commencing at 10:00 a.m. 

THE COMMISSIONER: Yes, Mr. Strathy. 

MR. STRATHY: Thank you. 

SUSAN NELLES, Resumed 
CROSS-EXAMINATION BY MR. STRATHY (CONTINUED) : 

0. Miss Nelles, you mentioned at 
the end of the day yesterday your concern perhaps 
in retrospect about the condition of Baby Pacsai 
when you returned to him after the Manojlovich 
arrest. I would like to ask you a few questions to 
begin with about Baby Pacsai. 

First of all, that baby was in Room 


431 with some other babies, is that right? 


A. Thates Tagqnt.. 

Q. But the only baby you had in 
431 was Pacsai? 

A. Actually assigned to me, yes. 

0. Yes. That was the only one 


under your direct responsibility? 
A. Well, I had the medication and 
treatments for the other children in the room as en 
Q. I see. And Baby Pacsai as I 
understand it was not on shared nursing care nor was 
he on constant nursing care? 


A. No, he was not. 
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Q. And am I correct that when you 
had a baby who was in that situation, that is, 
neither on constant or shared it was quite permissible 
for you to leave the child alone for a period of time? 

A. Certainly, yes. 

Q. So for example if it came time 
for your break and you had a baby, a particular baby 
who was not on either of those intensive methods of 
care, you could leave that child without being 
relieved? 

A. that  shrights 

0. Do I also understand correctly 
that constant nursing care and shared nursing care 
were only done on doctor's orders; that is, it was 
up to the doctor to decide? 

A. They had to write an order for 
constant care or shared care nursing, yes. 

0. So,eitewas uprtodthe doctor) to 
decide whether a particular child's condition warranted 
that? 

A. Well, I think» it) was usually 
the physician in discussion with the head nurse. 

Q. But the final order came from 
the doctor? 
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Q. Nowpardo you Inecall that tnight; 
that: is; ‘the night oinewhich Baby Pacsai died, do you 
recall what other nurse had babies in Room 431? 

A. Mrs. Lyons had the rest of the 


babies in that room. 


0. What is her first name? 

A. Yvonne. 

0. Yvonne. And were the babies that 
She had in 431 - how many were there, do you recall? 

A. I believe it was two or three. 

0. Were those babies on either 


constant or shared nursing care? 

A. No, they were not. 

0. Now, you left Pacsai's room, 431, 
at the time you heard Manojlovich's arrest? 

A. Right. 

Q. And you went to the Manojlovich's 
room and you stayed there for a period of time through- 
out the arrest? 

A. That" sowight: 

0. And did not return to Pacsai 
until after Baby Manojlovich had died and after you 
had attended to the baby after the death? 

A. Right. 


0. I'm sorry, I may have just not 
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picked up from your evidence how long it was that you 
were with Baby Manojlovich? 

A. I'd say that I was gone from 
Room 431 for about an hour. 

0. Now, when you left Room 431 to 
go to Baby Manojlovich, do you recall whether Mrs. 


Lyons was in the room with her babies? 


A. I don't remember. 

Q. It's possible I take it that she 
was there? 

A. Yes, but she also had children 


in another room as well as 431. 

Q. But you don't recall whether she 
was there at the time? 

A. I don't remember, no. 

Q. What about when you returned 
after the Baby Manojlovich's death, was Mrs. Lyons 
there then? 

A. Yes, I believe she was. 

Q. Well now just in respect of your 
first answer that you don't recall Mrs. Lyons being 
there when you left, I'd like to read to you if I may 
a portion of the evidence from the preliminary inquiry. 
I'm referring to Volume 8, page 109, Mr. Commissioner. 


This is the evidence of Mrs. Lyons at your preliminary 
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inquiry and I believe of course that you sat through 
the evidence yourself at the preliminary inquiry? 
A. Nes, I did. 
Q. You may not recall this piece 
of evidence because it was a long time ago for you but 
let me read it to you. This is at line 20, page 109, 
the question by the Crown Attorney to Mrs. Lyons: 
"0. Do you remember a baby who died 
down Che fleorssae. bf 
and they called the child Sanojlovich. 
"A Yes. 
"Q And when that baby died did a 
lot of the nurses go down to where he 
was? 
"A. Nes: 
"0. Do you know if Susan Nelles went 
down there, did she go to where 
Manojlovich was? 
~AUhYespetathinkyshe did. 
"0. Did you stay in Room 431 when she 
left? 
SAwevesr Ehdids 
"0. Did anyone else come in while she 
was gone to look after Baby Pacsai." 


Now, I think that is a misprint because 
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I think it was Manojlovich that you went to look 
after, a misstatement. 

PAPE NOG 

"0. What condition was Baby Pacsai in 
when she was gone? 

"A. He was sleeping. 

"0. He was sleeping? 

"A Yes. 

"Q. Did she come back after the 
Sanojlovich baby died? 

"A Yes, she came back. 

"Q. What did she do when she came 
back? 

"A I can't remember. 

"0. Did you see her giving Kevin Pacsai 
anything to drink or eat? 

"A I can't remember. 

"Q Did you see her give any drugs 
to the Pacsai baby? 

"A I can't remember." 

Now, it appears from Mrs. Lyons' 
evidence that she was in the room when you left to go 
to Baby Manojlovich and it appears that she was also 
there when you returned and it appears, at least on 


my reading of it, that she was there throughout the 
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time that you were away. Did that refresh your memory 
at all as to whether Mrs. Lyons was in the room when 
you left to go to see Manojlovich? 

A. I don't remember her being - as 
I say I don't remember whether she was there or not 
when I left. 

0. Now, after Baby Manojlovich 
died you mentioned that Mrs. Trayner was present at 
the arrest, she was standing at the door and she went 
off from time to time. I gather at arrest you usually 
did have someone who was a runner to go and fetch 
things that were needed in the arrest? 

A. Sometimes, yes. 

Q. After the baby died you mentioned 
that you attended to the baby, preparing the child 
for viewing by the parents? 

A. No, tL didanor 

0. I'm sorry, excuse me. Perhaps 
I went too far. Do I understand correctly that you 
cleaned up the child after the arrest? 

A. No, I did not, I helped clean 
up the room. 

0. I see, excuse me. Do you know 
who actually did clean up the child after the arrest? 


A. I would imagine it would have 
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1 
2 been the nurse assigned to her, which was Debbie 
3 Harwood-Jones. 
4 Q. But you are simply guessing I 
5 take it, you don't know for a “fact? 

A. Well, I remember that Miss 
: Harwood-Jones was with the mother, so I would assume 
‘ as I said that it is her patient and that's normally 
8 her role. 
( Q. Lets Just try sand be clear - SE 
10 don't want you to guess, if you don't know it would 
11 be more helpful to say that you don't know. 
12 A. Noy "f*don"t know for sure. 
FP Q. Thame yours” LfL°8 courd -curnsto 

the Miller child for a moment. You mentioned that, 

ue I think it was while you were attending to Cook, 
15 Phyllis Trayner came in with the 1 o'clock gentamicin 
16 for Mitler? 
17 A. Right. 
18 0. and your recollection is that 
19 she had with her both the syringe filled with the 
a gentamicin and the vial itself? 

A. Ryghnt: 
21 

Q. And it was her suggestion that 
ae 


she give the medication to the child at that time? 


23 A. As I say, I don't remember 
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whether I actually asked her to give the medication 
or whether in fact she did it on her own accord. 

Q. You wouldn't think it particularly 
unusual that she did it on her own accord since she 
knew that you were busy with Cook? 

A. Notvatea Ly. 

0. And with respect to her actually 
bringing the syringe and the vial to show you, would 
it be fair to say that she might well have done that 
simply to make sure that it registered with you what 
she was doing? 

A. Certainly. 

Q. Would it be also fair to say 
that in light of the concern about Pacsai and the 
suggestion that there had been some sort of medication 
error with Pacsai and an inquest with Pacsai that 
perhaps everyone was a little bit, if you will, 


uptight about the medications at the time? 


A. Could be, I don't recall feeling 
that way. 

Q. It is certainly possible? 

A. LEVSPalpossibDLlity. 

0. That's the way other people were 
feeling? 

A. Tia Smear pess Toa id ty 
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0. Now, you testified concerning 
the lock-up of the digoxin. You mentioned that, I 
think that Mrs. Trayner asked you to do that? 

A. RLGHt 2 

0. Do you recall, are you able to 
recall today the exact words to you? 

A. I just remember that she asked 
me to lock up the digoxin. 

Q. All right. 

A. It was my feeling that she said 
the LV digoxin. 

Q. Allerighk. slseitepessibiesnthat 
she may have simply said lock up the digoxin and 
that's as far as she went and that you interpreted it 
to, mean. the, IV, digoxin: .,is,that.possible? 

A. It's possible. 

Q. You or she might have come to 
the same conclusion that the oral elixir had been 
checked already and everything was okay with it. 

A. Phyllis or myself? 

0. Yes, you may have both assumed 
the same thing. 


A. Could have been. 
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Qs Turning to Baby Cook, Miss 
Nelles, you testified that there was Inderal or 
Propranolol taped to the bed and I just want iso) 
be clear about your recollection of what it was that 
was taped to the bed. Again, if you are uncertain 
I think it would be most helpful to the Commission 
if you voiced that uncertainty today. 

Did I understand that there were two 
syringes taped to the bed? 

A. That is what was written in 
my notes that I prepared almost just a week after - 
sorry, a week and a half or so after I had recorded 
that there were two. Now, I was not sure. I cannot 
remember exactly but that would be the closest 
recollection as that was written shortly after. 

Oe So the notes, when you say 
two to the Commissioner today and yesterday, you are 
basing that on what you wrote down two or three years 
ago? 

A. Right. 

OL - That was refreshing your 
memory, in effect? 

A. Yes: 

THE COMMISSIONER: I think it is more 


than that. I think it is past recollection recorded 
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(Strathy) 


as opposed to present recollection revised. 

MR. STRATHY: That is right. I do not 
think those notes have actually been produced. I 
think we have had the benefit of the other notes 
but not of “these. 

THE COMMISSIONER: We did have the other 
notes. These have not been produced. 

MR. STRATHY: I wonder if they may be 
produced. I wonder if the witness is prepared to 
waive the privilege. 

MR. SOPINKA: I suggest that she read 
from the notes anything relating to that matter 
because there are matters in the notes that relate 
to Phase II and I am not taking the same position 
with respect to those. I do not think, for that 
reason, that they should be produced in the same 
way as the others. I think my friend's purpose will 
be adequately served if the witness reads from the 
notes anything that relates to the matter that he 
is questioning her about. 

MR. PERCIVAL: Mr. Commissioner, 
certainly from the standpoint, when I get to it there 
is going to be a motion that they be produced because 
it seems to me, and I will have authority for you at 


that time. but my friend by producing the two notes 
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that have already been, it is my submission that 
having waived the privilege with relation to those, 
he has waived the privilege to all others. It seems 
to me it is the best evidence, contemporaneous with 
the event and refreshes her recollection. I have 
heard so far about eight or nine babies that she has 
no recollection of. I will make my motion when I 

am up there. 

MR. STRATHY: I will leave it to Mr. 
Percival to do that. I would like to have two things 
done. One would be for the witness to look at her 
notes and indicate what it is that the notes record 
and, secondly, if there is anything else recorded in 
the notes of which she does not have an independent 
memory that she advise the Commissioner of that as 
well, with respect to Cook. 

THE COMMISSIONER: That is putting a 
fairly heavy burden on the witness. I think we had 
better let Mr. Sopinka answer that question for you. 
Are you satisfied with that solution? 

MS. KITELY: Mr. Commissioner, before 
Mr. Sopinka responds to your question this issue came 
up with one of the previous nursing witnesses and I 
think it was Mr. Hunt who took the position that if 


the witness looked at any part of the statement when 
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ANGUS. STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO Nelles, cr.ex. 
(Strathy) 
1 
2 she was on the stand then the entire statement had 
3 tO go in. 
4 THE COMMISSIONER: He may have taken 
that position but it is not a position I take. 
; MR. SOPINKA: It is wrong in law. 
g THE COMMISSIONER: Yes. 
7 MS. «KI TELY s «.AsS al srecall, if my memory 
8 serves me correctly, it is my submission that is what 
9 occurred on that occasion. There cannot be one law 
10 for the previous nursing witness and a different one 
| for this one. 
THE COMMISSIONER: No, no. There comes 
as a time when there has been sufficient reference to 
B either a statement or something of that nature and if 
14 it is in the hands of some counsel then it should 
15 be in the hands of others. Those were statements that 
16 were made. The notes that they made themselves, if 
17 they made them themselves for the purposes of 
18 litigation, I don't know why they ever become 
admissible. They make those, unless someone somehow 
3 or other has a copy of them and cross-examines them 
ry on it and wants to show that there is something 
gn different in the notes. 
22 Mote LeeLy 2 MY point, «Sir, 1S not 
23 the authorship of the document but the witness while 
24 
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(Strathy) 
1 
a} in the stand is looking at the document and if that 
3 is done, and to be consistent with your earlier 
j position, sir, in my submission the document should 
pe*putein: 
5 
THE COMMISSIONER: It is quite possible 
: that under those circumstances counsel can look at 
7 it but that doesn't make it admissible. 
8 MS. KITELY: I understand. 
9 THE COMMISSIONER: If a policeman 
10 refers to his notes anyone is allowed to go up and 
A take a look at those notes and say, well, now, you 
did’ not say this; yourdid not™saythatc, andeit in 
= facte1lt is’ contvary co-nis Beare can make them 
Wo there as an exhibit, not as evidence. We are now 
14 getting very formal, but not as evidence but merely 
15 aS an indication of some misstatement by the witness 
16 on the stand. 
17 MS; * KiTeELYss LI understand, and if that 
' is the resolution that you are pursuing then I would 
notwhavesany difficulty with that.. I gather that 
te while you and I have. been having this interchange 
oy that Miss Nelles has been in fact looking at the 
21 statement on the stand and that may be the point 
22 that we are at. 
23 THE COMMISSIONER: Mr. Sopinka, have 
24 
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(Strathy) 


you any objection to Mr. Strathy looking at these 
notes? 

MR. SOPINKA: I don't think he wants 
EO% 

THE COMMISSIONER: All right, if he 
doesn't want to -- 

MR. SOPINKA: What I said, Miss Nelles 
will read anything that relates to the matter that 
he is questioning her about at the moment. I will 
undertake if there is anything in them relating to 
Phase I that has not been covered by her in her 
very thorough examination by Mr. Lamek, then I will 
do it in re-examination. 

THE COMMISSIONER: All right. Now, 
Mr. Strathy, if you are content with that, that is 
fine, that solves it. I do not think you - you can 
make another motion at another time when you are 
examining her, Mr. Tobias. 

MR. TOBIAS: I will reserve my right 
to’ do that. 

THE COMMISSIONER: I am now finding 
the problems are easier if I solve them one at a 
time. I am going to solve this one right now. If 
Mr. Strathy is*willing to leave it’ at that, let’ us 


proceed. 
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(Strathy) 


MR. STRATHY: Thank you. 

OQ. Can you tell us what your notes 
tell you, Miss Nelles, about the syringes. 

A. (reads from notes) 

"When I arrived in 418 I did notice 

that there were two syringes of 

propranolol, one milligram per cc 

drawn up and taped along with the empty 

vials to the end of the bed." 

Q. Do your notes say anything or 
do you have any recall of whether there were any 
labels on these syringes? 

A. I believe they were labelled, 
yes. 

Ox Is that from your notes or 


just from your recollection? 


A. From my recollection. 

O2 Do you recall what the labels 
said? 

A. I believe they said that it 


was one milligram per cc of propranolol and was 
signed - it was perhaps signed by who had drawn it 
kes 

OF Do you have a recollection of 


who it was who signed it? 
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I 
2 A. Not that one, no. 
3 On SOrEy? 
4 A. Not those, no. I specifically 
5 remember that the syringe in the fridge that I used 
é was Signed by Sui Scott. 
Oo: Do you have any knowledge as 
f to, let us start with personal knowledge from your 
8 | observation as to who it was that did draw up those 
9| Syringes and who it was had taped them to the bed? 
10 A. I would have no way of knowing. 
i They were there when I arrived. 
12 Oe, Do you have any knowledge other 
1B than personal knowledge, Miss Nelles, as to who it 
was that did that? 
14 
A. No, i” dont. 
ee THE COMMISSIONER: I don't know quite 
16 what personal knowledge means. Does personal knowledg 
17 mean that you observed it or that it was something 
18 that somebody told you? 
19 MR. STRATHY: I was trying to 
a0 distinguish it from hearsay. 
THE COMMISSIONER: Do you know from 
=. personal observation, and the answer to that is no? 
a THE WITNESS: Right. 
23 THE COMMISSIONER: Secondly, did anyone 
24 
25 
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TORONTO, ONTARIO Nelles, cr.ex. 


(Strathy) 8369 

1 
2 tell you who did it? 
3 THE WITNESS: No. 
4 THE COMMISSIONER: Then that answer 

was no and I was right. 
R MR. SOPINKA: And she has been 
thoroughly instructed in the laws of evidence. 
7 THE COMMISSIONER: Good. 
8 | MR. STRATHY: Q. I have never quite 
9 | understood about this Propranolol or Inderal being 
10 taped to the bed. As I understood it Propranolol 
i" is not an emergency type medication? 

A. Maybe it would have been viewed 

aS an emergency drug considering the condition of 
13 ; . 

Enis child, 
14 Oy When you went in to Cook, into 
Fe) the room, was it your understanding that the 
16 Propranolol was taped to the bed in caseyou needed 
17 it in a hurry. Was that the reason? 
18 A. Not that I needed it in a hurry 

but the physician would need it in a hurry, yes. 
” oi Was that something that had 
ae happened before in your experience, that medication 
21 had actually been drawn up and taped to a bed? 
22 A. I can recall as I said before 
23 medications being drawn up and sitting by the bed, 
24 
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specifically taped to the bed but they were at 


bedside, yes. 


Q. 
A. 


Q. 


not a particularly common thing for that to 


happen? 


To be ready in case of an -- 


Of an emergency, yes. 


Woulad™it"be fair to°say*rt 


It is not common, no. 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO (Strathy) 

i 

2 are You testified that you, after 
3 Cook had been admitted, that you took Baby Cook to 
4 the echo lab? 

A. That's “right. 

2 QO. Do you have a recollection of 
¢ how it was that you took Cook, in other words did 

7 you carry Cook in your arms, did you wheel him in 

8 a bed, how did you pick the baby up? 

9 || A. I can't remember. 

10 oy I beg your pardon? 

A. I can't remember. 

O).. How old was Baby Cook? 

Ae): Be He was about three and a half 
8 months old. 

14 Ol With a baby that age would it 
13 be quite possible that you would in fact carry the 
16 Cnxzld? 

17 A. Yes, it would be. 

ps Ox If I suggested to you it is 

more likely than not that you did carry the child 

+3 to the echo lab, would you be prepared to agree 

20 with that? 

21 A. I really can't remember whether 
22 I took him in his bed, or whether I carried him. 

23 O° Okay, thank you. Now then you 
24 
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(Strathy) 


mentioned that with respect to Cook, Phyllis 


Trayner gave the child the second feeding. 


A. Are we talking Saturday night 
now? 

OF Yes. 

A. yes. 

Oe And while that was taking place 


you went into the nursing station, you went for a 
break into the nursing station? 

A. ec, lodia. 

Os And that was right next to the 


baby*s room, wasn’t ic? 


A. RE Gnc. 

em And was that simply for your 
break? 

A. Yes, it was. 

Oe What was the condition of Baby 


Cook when you left to take your break, do you recall, 


was he awake or was he asleep? 


A. Mrs. Trayner was feeding him. 
Q. - So the feeding had started? 
A. REGnt. 

Os How would you describe Baby 


Cook at that time, was he fretful, difficult to 


feed? 
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(Strathy) 


A. I do not know because I was 
not feeding him. 

OO: No, but from what you saw as 
to what Phyllis was doing when you left her with the 
child, do you recall -- 

A. She was holding him and feeding 


him and he was drinking. 


(Oe He was feeding at the time was 
he? 

A. Yes. 

OO: How long was it that you were 


in the nursing station for your break, in total? 
Ae About 45 minutes. 


oe During that time do you recall 


going back to look in on Cook from time to time? 


A. I went to the doorway, yes. 
| 16 Oe The doorway of the Cook room? 
17 A. Yes. 
| 18 Oz And why was that? 
A. Because I wanted to see how 
| . 
he was. 
20 
| Oe And do you recall when that 
21 was in your break, was it midway through, was it 
| 22 more than once? 
| ae A. I believe it was just shortly 
24 
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after I had left the room. 

QO. And do you recall going in 
more than once during your break? 

A. No, I don't remember going 
more than once. 

ey I take it you just don't have 
a memory of it, but it is possible you may have gone 
in more than once to check? 

A. I don't remember going more 
than once, no. 

O; Do you recall when you did go 
in that the child was fretful and restless and 
perhaps crying? 

THE COMMISSIONER: I am sorry? 

6's I am sorry, when you did go to 
the door, do you recall that the child was fretful, 
restless and possibly crying? 

A. I believe that is why I went 
to the room, because I think I heard him crying, and 
I went and stuck my head in the door and asked if he 


was all right. 


O° And what did Phyllis say to 
you? 

A. She said he was fine. 

On And what was going on when you 
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(Scrathy) 


did go to the door, where was Phyllis? 


A. I don't remember; she was at 
the bedside. 

‘om Would she be likely, when you 
are feeding an infant that age, I would assume you 
would sit in an armchair or something, would you 
not, with the bottle? 

A. Right. 

OG; And do you recall whether - 
when you say in the bedside or at the bedside, was 
she sitting in a chair with Cook in her arms? 

A. I don't remember whether she 
was sitting or whether she was standing. 

OF But in any event she had the 
child in her arms and the bottle in her arms I suppose/? 

A. I am not so sure, because as 
I say he was crying, so I don't remember whether she 
had him in the crib or whether she had him in her 
arms. 

ee Do you know whether the feeding 
had finished at the time you went in? 

A. I don't know. 

MR. STRATHY: Thank you. 

THE COMMISSSIONER: Thank you, Mr. 


Strathy. Mr. Sopinka. I take it in the ordinary 
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course I would be calling on Mr. Hunt and you have 
some objection to that. 

MR. SOPINKA: Yes. 

THE COMMISSIONER: How long will you 
be? I am wondering just merely about your client, 
Chae Sg allv 

MR. SOPINKA: Well perhaps she can be 
asked whether she would rather stay in the witness 
box or come back down here. Perhaps she could sit 
beside me and give me instructions, that would be 
better. 

THE COMMISSIONER: Whatever you like. 

MR. SOPINKA: Would you like to sit 
here, Miss Nelles. 

THE COMMISSIONER: If this gets too 
long and boring you can leave. Anybody else who 
feels the same way can do exactly the same thing. 

MR. SOPINKA: I know the press will 
be deprived of a favourite picture of theirs for 
some 20 minutes. I think Miss Nelles will be more 
comfortable sitting here. 

---Witness excused from witness box. 

MR. SOPINKA: Mr. Commissioner, it is 

my Submission that you should rule either that the 


Attorney General and the Metropolitan Police have no 
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status to ask questions, or that they should identify 
their interest in this Inquiry and that their 
questions should be limited accordingly. They have 
never identified what interest it is that they have 
in this Inquiry, and it is not, as suggested by 

some newspapers, that we are seeking to stop Miss 
Nelles from being cross-examined. She has been very 
effectively examined by Mr. Lamek and all matters 
have been gone into. 

It is my submission that based on past 
performance you will find that Mr. Hunt and Mr. 
Percival will be cross-examining as an extension of 
either the police investigation or the prosecution. 
It is not that we don't want Miss Nelles cross- 
examined, it is we don't want her prosecuted, that 
has already happened. So if I fail in my motion 
that they have no interest, then I submit that if 
that is the direction of their questioning it ought 
not to be permitted, and of course that can be dealt 
with on a question by question basis. 

I put my submission this way. I 
appreciate that when they were given status there 
were no submissions made. I don't know that they 
ever identified their interest, they were simply 


given status. 
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1 
2 THE COMMISSIONER: They obviously have 
3 status, because one of the things I have to do is to 
; investigate their conduct. 
MR. ~SOPINKA:= “Inat 1s “right? 
; THE COMMISSIONER: And the fairest -- 
: MR. SOPINKA: Clearly they would be 
7 given status in Phase II because their conduct was -- 
8 THE COMMISSIONER: Remember we just 
9 | divided these phases up for convenience. 
10 MRe“SOPTNKA? * That: s=correct. 
it THE COMMISSIONER: There was never any 
question at all raised about that. 
i MR. SOPINKA: Exactly, so I take some 
ie comfort in that because they were given status because 
14 of their obvious interest in the other part of the 
15 Order-in-Council, but that did not mean that they 
16 had status for all purposes and were in the same 
17 position as other affected parties in Phase I. 
= Now Phase I deals with how and by what 
means the children came to their death, that is the 
i language from the Coroner's Act. The debate that 
a we had on the question that was submitted to the 
21 Court of Appeal, in your Reasons you did.fot take the 
22 position that those words were different than those 
23 in’the Coroner's Act, -or*that “Phase* i°-diftfered: 
24 
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What you did say, you referred to the MacKenzie case 
and said, well, under the Coroner's Act the Coroner's 
Jury is not allowed to express a conclusion of law. 
In the MacKenzie case for instance they said a 
physician had done his job in a careless fashion, 
and that is a conclusion of law and obviously that 
case is distinguishable. The point was that you 
did not hold, and I submit this was correct, that 
those words were any different than those in the 
Coroner's Act. So Phase I really is the same kind 
of inquiry as a Coroner would perform. 

Now, could anyone suggest ina 
Coroner's Inquest that the Police would be given 
Status unless a policeman had been involved in the 
death in some way? 

THE COMMISSIONER: But we have to 
accept that there are two phases to this. The 
second phase is going to be affected by the first 
phase, and that is why we had the first phase first. 
If, for instance, I were to decide that all of these 
children died of theirclinical condition, this would 
make the poSition of the police and of the Crown 
Attorreys much more difficult. One of the things, 

I would think, but now I am not going to tell them 


how to conduct their case, but I certainly think 
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that one of the things they want to establish is 
that these children did die, or some of them at 
any rate of dugqoxsirscoxcity m. Gioathey douthat 
then they are at least over that hurdle as to the 
prosecution. Now, if they don't have that, they 
start off with that difficulty, and if I were to make 
a finding that there was no evidence of these 
children dying of toxicity of any kind, then why did 
they proceed to prosecute anyone, much less your 
client. Now surely they have an interest in 
determining that question. 

MR. SOPINKA: Well there may be some 
difficulty with that. I have always viewed, in 
Phase II, and we haven't got into it and we haven't 
debated it, but Phase II will be concerned not with 
what in fact is the situation but what information 


the police had and how they acted on it. 
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THE COMMISSIONER: tiacese righty, 
that SeeLgne, 

MR. SOPINKA: SOschat. 1 f for 
instance you made some finding here that is 
completely different than the evidence they had, 
it is immaterial. 

THE COMMISSIONER: But if I were 
to make a finding that there really is now no 
ground, and there was not then any ground for 
suspecting any kind of foul play then surely they 
should not have proceeded with the prosecution. 

MR. SOPINKA: But whatever you 
find in this Phase, if in Phase II they say, well, 
we had this evidence and where it is fine you have 
had a long Royal Inquiry and you have all sorts 
of things -- 

THE COMMISSIONER: I don't see how 
we could distinguish. This is the problem we are 
faced with. Remember that really the police are 
inv every bit asedifticult ay positionvwer perhaps in 
Many ways a more difficult position in this Inquiry 
than your client is because they are - one of the 
problems I am to determine is did they or did they 
not behave properly. 


MR. SOPINKA: They are certainly 
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1 

2 in more difficulty in-Phase II. 

3 THE COMMISSIONER: Well, you won't 

4 get anything out of me that way. 

5 MR. SOPINKA: Wel sl ythinkewith 

6 respect that you have to distinguish your decision 

7 Or report on this Phase that will be based on the 
evidence that is before you. 

: THE COMMISSIONER: Apent cere 

, MR. SOPINKA: Whether they act 


properly in Phase II is dependent entirely on the 


11 evidence that they have. So that I submit with 
19 respect that you are not connected -- 

THE COMMISSIONER: I am not entirely 
prepared to accept that. If it develops that there 
was some foul play, whether there was some improper 
conduct and if it comes later I don't see that the 
police can be abused that much for making an 
intelligent guess, I don't know. Anyway, I'm not 
18 expressing an opinion on it. 

19 BuLsatathisepoint. lL owant«Vou,to 

20 understand it does seem to me that it is of importance 
to the police to establish that there was something 
strange going on at that Hospital at that time and 
biethey (fai letowestablish that their position in 


Phase II is infinitely worse. 
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MR. SOPINKA: Well, LEVvyou hold 
that that is their sole interest in the Inquiry 
that of course would limit to some extent the nature 
of the questions that they would be allowed to ask 
and that's what I am saying. I submit that the 
police have to identify their interest here because 
they are spending a vast amount of public money. 
Under the Police Act their function is to investigate 
crime. They are here I submit, and the direction of 
the questions will indicate that (a) to continue 
their prosecution or investigation and, secondly, 
as an examination for discovery in connection with 
the Malicious Prosecution Action. If that is what 
they are doing then they shouldn't be allowed to do 
ae. 

THE COMMISSIONER: NO acltO pele Ou 
don't mind I am not going to allow either you or 
them that purpose to examine anybody for discovery 
for athatwwurpose sas nesditticultyois that both wf 
you will have a very easy time persuading them that 
it is not for the purposes of examination for 
discovery and even if it is because it has some 
relevance to one or other of the two phases. 
However, go ahead. 


MR. SOPINKA: Well) .oniyein.this 
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Phase at the moment. 

THE COMMISSIONER: Yes. 

MR. SOPINKA: Well then, that's 
my submission with respect to the police. I 
submit that they would not have any status at a 
coroner's inquest and the language of the Order in 
Council relating to this Phase is identical to that 
of a coroner's inquest, then they really have no 
status, but if they do have any status thepebionla 
identify it and their questions should be limited 
accordingly. 

Now, with respect to the Attorney 
General, while it is true that at a coroner's 
inquest the Crown Attorney leads the evidence but 
that's because somebody has to do it. Here we 
have Commission Counsel who has performed that role. 
The Crown Attorney at a coroner's inquest is not 
advancing the interests of the individual Crown 
Attorneys or of the Attorney General as a minister. 
The Crown Attorney at a coroner's inquest is 
representing the interest of the public and here 
that is being done by Commission Counsel. 

So, again, I submit that the Attorney 
General has no status but if he has a status that 


should be identified and the questions limited 
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accordingly. 

Thank “you, “sir. 

THE COMMISSIONER: I wonder, before 
we call eA you, Mr. Hunt, is there anyone supporting 
the position of - yes, Miss Kitely? 

MS oo RITELY? Without adding to my 
friend's comments we support the position taken by 
Mr. Sopinka. 

THE COMMISSIONER: Yes. Anyone 
else?~ MrV'Strathy ? 

MR. STRATHY: Yes, I am precisely 
the same, Mr. Commissioner. 

THE COMMISSIONER: Do you have any 
arguments “joulwish to put *to ws? 

MR. STRATHY: Wet, OmLy =cire os 
don't have the cases in front of me but if this 
Commission were to be used by the police or by the 


Crown Attorneys to in effect investigate a crime or 


crimes rather than to deal with the Phase II issues -- 


THE COMMISSIONER: Well, surely 
that can be dealt with in any given question. If 
the*questronm is VYegitimate’ ——" First "or“alrlr, it has 


to be in this Phase, it has to be in the cause of 
death. But the interest, we are now concerned not 


about legitimacy of the question but we are concerned 
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about the interest of the Crown Attorney and their 
interests as I say stems from the fact that they 
are going to have to defend themselves in Phase II, 
and having to defend themselves in Phase II with 
the strike - the baseball season having started now, 
I can say the strike or two strikes against them 
from the fact that the Commissioner has made up his 
mind that there was nothing at all strange or 
unusual about the deaths of these children would be 
almost impossible to overcome. 

MR. STRATHY: Well,.iethink,, 

Mr. Commissioner, what Mr. Sopinka is saying is 
that.1t is,tooamuchstor us-tocdealawithgie on va 
question by question basis. We are simply asking 
that the interest of the police be defined at the 
outset so that we have some context in which we can 
look at the questions because it is quite possible 
that on a question by question basis what will in 
effect be done is an investigation of what are 
believed or alleged to be criminal offences. 

In my submission on the authorities, 
once you start using a provincial Commission to do 
that, to investigate a specific crime or crimes, 
you are trenching on the federal domain and it is 


separate and distinct. 
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THE COMMISSIONER: I've got to be 
extremely careful what I say because the Court of 
Appeal is considering this problem at the moment, 
but that was not the conclusion I reached. 

MR. STRATHY: Well, it° isa 
separate issue with respect, it goes well beyond 
the naming of names question. 

THE COMMISSIONER: Yes; cL. gic. 
Anyone*else™ supporting “this position?” Yes, 

Mr. Knazan? 

MR. KNAZAN: I support the position, 
Mr. Commissioner, in reference to Mr. Strathy's 
point. I would suggest a resolution which is if 
the police and the Attorney General say that if new 
evidence were to be found then prosecution would 
follow and that they were prepared to state that 
no prosecution would follow against whatever witness 
is on the stand, that might avoid the problem. 

THE COMMISSIONER: You want to 
stay their hand on all prosecution forever; is that 
the idea? 

MR. KNAZAN: No, just to make sure 
that their purpose in cross-examining in Phase I is 
for the purpose you stated. 


THE COMMISSIONER: Phase ii. But 


Ry cate. emia bpehxt tints 
hy Picea wy sition: seis uw 
¥ . .weparre: Lay 
sneer Lau el cae ytoeiewes HF iw ecaet alstaqos 
. ‘aoe FRAUD adi te ial gra 
| dite titel a tuadete cK an 
. od Rcaaiead Bins ‘eakexeqque: site @noyes 


oT 


> Agr 
re ft Z 
gto? i108 out aioqggre I as ae aM np Mf 
on! 7 fay 
a* thee +t oo sbhoxated as vinous 
2h @2 finde no lielézey a ad saad Bue - ‘ial e 


wea 2t Peres Yue Lswsied vein pan ve bine SOfiog ec 


ftoow Chios eord’ riety roo od 08 ore abtiohive 


. ef 
i tadt edsise os betes se! sxew \yeae icing baal = rot 

? nl 

S|. Bele teverady Jeet ewes, Aolkite . Olugpw od eremenc 

= 


“Ma LuGt es ans ican Sipim isd’ (beds, ome 


OS tisw pox TR: MOPBEINO 


| IOUS (Sl 4 TeyVSTO? en ee (is a0 bred tledy yeve 
Ty ody 

| iS SAB <2)  Seur. \ oF SMASHMA LM a 7% 

| LC seens mi orinl Ms caaeblos “f SeOourtue sisi 

, [ae : 
Daeate ja sere et ie 


Witieesdy 


a MMOS” HE 


BEEBE BEERS SEE REE RRR EE B'S 


8388 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO 


they can't say now that they will not prosecute. Do 
you really seriously expect the Attorney General to 
say I am never going to prosecute anybody with 
respect to this matter? 

MR. KNAZAN: No, no, you may find 
evidence against someone who isn't testifying. I'm 
referring to a problem -- 

THE COMMISSIONER: But anybody who 
testifies would be relieved forever from prosecution 
by the simple act of testifying. I'm losing you 
somewhere. 


MR. KNAZAN: Welly aseMrwaStrathy 


‘says, it is a completely separate problem from the 


naming of names and that is whether a provincially 
authorized inquiry could be used to obtain 


evidence and circumvent the procedure. 


So, if the police and the Attorney 
General are in a position to say there is no 
prosecution pending or contemplated against this 
person, that would alleviate any concerns about 
perhaps cross-examinating in Phase I. 

THE COMMISSIONER: Yesyilallaraght, 
thank you. Anyone else supporting this position? 


Mr. Lamek, do you want to be heard on this issue 
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Or not or do you want to be heard afterwards? 

MR. LAMEK: Perhaps I could wait 
until after those who are opposing it. 

THE COMMISSIONER: Yesquall, raghte 
Welltnow, Mp. SHunttandiMree Percival ,cbothrofayou, 

I would just like to tell you I hope you are duly 
flattered by this effort to keep you out but I am 
not, in all the defence I have given you, it is not 
to be taken that I necessarily agree that you have 
been as effective as they seem to have indicated. 
However, go ahead. 

MR. HUNT: I have been waiting for 
this flattery for some time actually but inasmuch 
as it has been raised now, let me say that first of 
all my position with respect to the witnesses that 
have testified has been to cross-examine them closely 
on the issue of how and by what means the children 
died which as we all know is Term 3 in the Terms 
of Reference. It is not an extension of any 
prosecution as far as I'm concerned or my clients 
are concerned or certainly any police investigation. 
It is strictly, in my submission, within the terms 
of Term 3 and subject to your ruling would intend 
to do that, to cross-examine any witness on Phase I 


with a view to determining if there is anything they 
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can add to that question. 


Now, you have in argument with my 


1 
D10 


friends indicated what my submission would be and 
that is that Phase II and Phase I are really, as far 
as the clients that I represent are concerned, 
inseparable. Mr. McGee, tee Wiley, some of the 
coroners were involved to a greater or lesser 

extent during the investigation and prosecution of 
Miss Nelles. As a result of that, I suppose one 
could say they have information and experience which 
may help shed some light on the matters that you are 
asked to decide in Phase I how and by what means, 
but that aside to say to them go away and come back 
at the start of Phase II, as you have aptly put it, 
it could put them in the position of starting out 

to defend their own action with two strikes against 
them without having any input whatsoever in Phase I. 
That'stwhat;ein myssubmission,wleamthere for. 


Now, in addition, one thing my friends 


have overlooked is that I represent a number of 
different interests here. There is the Attorney 
General»in his rolevasethe chief “lawrofficer of the 
Crown who has an interest in all Royal Commissions 
called by him, there is the Attorney General in his 


individual capacity as someone who may or may not have 


—y 
wm 


— hm iy 
Oo ow “NI 


Skew. cobdetmenie ym suche sicadiind ehnets3 
ae 7 ‘sets Bee, Tt eabut Hedy gi dna 
. : } 
aber 1S aingeeage: r terld aimette ea us 4 
iain «iM year ae tebderraqne ns | 
| 
i 


| 

| | 3 cas oF vetiomes S29 @tenoro> | fs . 
| at) ootavanse:e pile dhe tahceon als patent Sheets | -_ 
| SAG diteeinia i Beige to Atypon B RA eee Baal ¥ “ 

} dokdw sotsitegxs ru, eek 3ems0tns Sved yeds xs. aD 01 

| ans Yov +ese ated oe aris tb feleet SOR Boris, gis i 


area deity bate wod 1 wpacd gh. dhisep of Gare. 
dosd amem bak. yswe oy monty oF yea oF ebtes sant gus 
ye) Stony! ylues ave OW BE at sret to senae ada 76 r 
Jo onistusse Io nol ste09 edz. nd meds tug Hiena tt 
sartzapa: aeritite vd dtiw rolsos. awe stat ban2ep 03 
+f sts? fi sayeeerokw tequi vis eaiver ssccas “ 


(202) Spode 2 aiOtees iucive eo arte 


i 
ebrialy2. ym Pattie eno .7Glsthi.« , we 
10. 33Gmvn 6 tneesuegs TF jocds 2) botoulasvo eved 


YSRSOSSA GAS Sh Seed? ete eses1ustet snetePTLH 


loz aie? at stalaehaaied 
: a 


* P . , ‘ ] 
anol eeLmno lsyok ife ial geeyewnd as seri ofw. NWOLd 


~ 


SO) TO veUltin wel Baas eh? as 


w 


EE ee Rt 


) ee : 
PL Gi Lewetied. yersosysh. stisgoegs aeweny emlat ue EM bettas 


aves 70m yer 4o yon Ofw Snosmer as yoaegat Sauna q 


0 7‘ 
ee ae 


Pee $a > Fe. 


7 - . o 


Dll 


24 


25 


~_— 
wr 


——————— 8 ———————EE——EE————eEeEeseEeEeEeEeEeEeseeeeseee———___nnnnnnnnnnnnnnnnnnnnnnnEEEEEEEEEEEEEEIND 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


839.) 


been involved in the investigation, prosecution of 
Susan Nelles, there is Mr. Wiley and Mr. McGee who 
were involved and as individuals may stand in 
jeopardy of findings that you make. 

SO, it is not quite so easy to say, 
well, send him away or restrict him because he 
happens to work for the Attorney General. That may 


well be but I represent a number of different 


interests and some of those interests in my submission 


dictate that they be represented here in order to 
have input into the Inquiry into Phase I. 

My friend Mr. Knazan suggests that 
that is only appropriate if it was indicated there 
would be no prosecution of anyone. We are all aware 
of what the duties of the Attorney General as the 
chief law officer of the Crown are. If he were 
to indicate that there would be no further prosecu- 
tion of anyone, regardless of what the evidence was 
or what the source was, I think he would be in the 
position of being criticized for having made an 
absolutely irresponsible decision to say that ata 
point in time before certainly the investigation is 
complete, before this Royal Commission is complete. 

There may be information coming from 


any one of a number of sources that would compel 
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the laying of a charge in the pPupierc™ interest, 1 

am somewhat puzzled by my friend Mr. Sopinka raising 
the issue now at the llth hour just as I"m about 

to get up and cross-examine his client and I am 
puzzled because less than a month ago he was giving 

an interview to the press to CBL here in TOEONCO, 

this was on March 5th, a show called "As It Happens" -- 

MR. SOPINKA: You can't rely on 
the press. 

MR. HUNT: And at that time he was 
put the question by the interviewer whether there 
was a problem in his view as there is with Mr. Alan 
Borovoy about police lawyers Parcicipating- ac ail 
because he, that is Borovoy, presumes they have a 
vested interest. Mr. Sopinka at that time was quite 
candid with the public in his response, he said: 

"Well, I‘menot, I didn't object to 
them being there because as far as 

I was concerned anybody that can shed 

light on the matter was entitled to 

be there and I wasn't going to be too 
fussy as to who participated." 

But he does concede looking at it 
objectively, Mr. Borovoy has a point and I suspect 


that now that the crunch has come with his client 
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he sees Mr. Borovoy's point a little clearer. 
so, it is quite clear that this is something that 
has recently arisen. It is not a problem that is 
publicly received by anybody for any period of 
time and in my submission the nature of the Inquiry 
that you are conducting really dictates that certain 
people be represented throughout and providing the 
qudst Domitic that is being done by the representatives 
is not offensive in the sense that it is unfair or 
irrelevant, that it is really the duty of those 
representatives to ask questions and at this point 


those questions must go to how and why the babies 


died. 
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THE COMMISSIONER: Yes, Mr. Percival. 

MRS CPERCIVAL: “MrecCommissioner, from 
the standpoint of the Metropolitan Toronto Police 
Force you of course were required some eight months 
ago and 125 sitting@days*toe®consider the*rights%of 
persons interested, and pursuant to Section 45.-(1) 
of the Public Inquiries Act you have accorded to 
the Metropolitan Toronto Police Force, you seemed 
Satisfied at that point that they had a substantial 
and direct interest in the subject matter of the 
inquiry»and as the section went on to%say, “\... an 
opportunity during the inquiry to give evidence and 
to call and: examine orto cross-examine witnesses 
personally or by his counsel on evidence relevant 
torhdsPinterest<.* 

Mr. Commissioner, quite apart from 
125 commission days that we have now been involved 
in, I have been here a substantial length of time. 
I have cross-examined rarely and shortly on behalf 
of the Metropolitan Toronto Police Force. The 
record will show that. The record will also show, 
and I don't know whether Mr. Sopinka has carefully 
examined it, but on my calculation he has been here 
I would like 


less than 15 days of those 125 days. 


to end up thinking that in te circumstances that if 
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either he or his junior felt we were being unfair, 
irrelevant or whatever, the objection would have come 
some time before the 125th day before you, Mr. 
Commissioner. 

We are here because we asked for status 
at the beginning. You clearly and carefully pointed 
out that Phase 2 is very much affected by the 
evidence which is entered and accepted by you in 
Phase 1 and ,clearly the police have a necessary and 


important role in assisting this commission in 


deaths occurred in the Hospital for, Sick <children. 
This, is »no extension of senycprosecubion. .t think: 
that if one carefully considered the cross-examinatio 
performed by either Mr. Hunt or myself in the course 
of these past few days, at no time has there been un- 
fairness, at no time has there been anything other 
than a careful examination of the facts. 

You, Mr. Commissioner, I don't believe 
On more than one occasion have kept us from an area 
that you felt was improper in all of the circumstance 
I don't know why Mr. Sopinka feels at this particular 
point,.,after 125.davs, that all of a.sudden that is 
going to change and that you, sir, will then change 


your role as the commissioner and the role that you 
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must find yourself as beingafair administrator of 
this commission in the sense of making sure that 
the witnesses give their evidence properly, fairly 
and are cross-examined properly and fairly. 

I am surprised that my friend brings 
up the examination for discovery and the malicious 
prosecution action that he has instituted on behalf 
of Miss Nelles. Because he has done so, I must 
address it. Mr. Sopinka in May and June of 1983 
wanted to examine the two police officers for 
discovery in the civil action. There is a letter in 
his’ file ‘sent ‘to him by“me™ in" JanevoL 19 83and" zt 
agreed to produce the officers for discovery by him 
but only on the understanding that Susan Nelles 
also submit to examination for discovery before 
either Susan Nelles or the officers gave evidence in 


this commission. I offered him available dates in 


further sound about the examination for discovery 


until this moment in time. 

I sav to raise that as an objection 
to our cross-examination, to use that as an extension 
of - or to some way further our objection -- on our 
Position if ae Civil action is" totally unsupported 


by the history of the correspondence between his 
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office and my own. 

Those are my submissions. 

THE COMMISSIONER: Thank you. Before 
I call on Mr. Lamek, is anyone else in support of 
the position of the Attorney-General? 

MR. TOBIAS: On behalf of my clients, 
Mr. Commissioner, we are supporting this position 
enumerated this morning by Mr. Hunt and Mr. Percival. 

I would like to make two short comments 
regarding the observations that you made. It is 
obvious that the proceedings here should not be 
allowed to be utilized as an examination for discover 
nor should they be allowed to be utilized as an 
extension of the police investigation. However, 
isn't the problem really that the questions are 
extremely mixed and you cannot separate them: 

There is an element of discovery and 
investigation: in any legitimate Phase 1 question. 
ivdoanotythinketherel aseany donbteabovut, that< 
Equally, there is an element of legitimate Phase 1 
questioning in any questions which relate to 
investigation and discovery. The fact is whether it 


is a discovery in a civil action, an extension of 


the police investigation or concerns regarding 


Phase 1 in the terms of reference, any question that 


ee ical ends yin z 
4 ad nds teog eslz 


av HON said: iiaiaiond 909 gnibeepes 

ed on (biyoiien ae at 38h anotyds 
FeV Oda th 1% aoiden by LNs eens ween S$d*08 eweuke 
AA 2s Bes llesy” frp Pils eG yas bleodh za 
\teesWol sible acting si 25 antensie 


-onitets Syateqhe bands “ey bane boeion wl setting ce 

‘ 

GUS WESVUSRLO Joitinatéie Ae co! oxsct 

“NOfSGSuP i wast eganiszys| yrs pi colve@lssevint 
od neds J2deok yon 2: S245) Anids gon ob J 
Ef seen epenitigat 20 tnessis px Sh Steel? vibes 
| : Ot satox a. ge SOL 39GP vas al tnino) tasup 
th worideutw ei Soe> sit -Vievoneéb ONS NOisenis caval 
a 20, aobemsons BS ORT S8 LEMES £ mt vievoosib a ab 
| RMbotbyss STlSO8OO 30 golsseidgovai SIilog. sey 


. . 
tet VoE ,eoretaetex ba Stes os pl i Sen 09 


ete RIOETEOeR uBR YLissy me Seay 202 sneak 


E 2 


ms 
3 


24 


2 


ANGUS, STONEHOUSE & CO. LTO. 


8398 


TORONTO. ONTARIO 


that is relevant to cause of death is allowable. 
I submit that it is almost impossible to separate 
them into air-tight compartments and that is 
precisely what you are being asked to do. 

The other thing that no one has really 
commented on and that is that I quarrel in some 
respect with Mr. Sopinka's statement that Phase 1 
is really just a coroner's inquest. We have urged 
on*thel/Courttlof Appeal®,< hithink “tt isiclearn from “the 
statements made by the Attorney-General to the 
legislature that it was contemplated by cabinet in 
drafting the Order -in-Counsel that this commission 
; somewhat of a wider scope than 


of inquiry has 


a coroner's inquest would have. In fact, the govern- 
ment obviously considered the options available to 
it and looked at the tool of a coroner's inquest and 
rejected it because of the procedural limitations 
that they recognized .2eiSoial donot think Gi! is?tair 
to say that Phase 1 is only a proceeding which is 
completely analagous to a coroner's inquest. 
Clearly I support Mr. Percival's 
point that what the interests of both the Crown and 
the police in Phase 1 is and what the interests of 
all the other parties is is how did the babies die. 


As you pointed out before, if they died naturally the 
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that has some very serious consequences regarding 
their behavior. 

THE COMMISSIONER: Thank you. Anyone 
else? 

Mr. Manning? 

MR. MANNING:, I support Mr. Hunt's 
and Mr. Percival's submissions to you, Mr. Commissioner. 
I won't reiterate them. I adopt them and support 


them and would add that up tothe present time thatit 


10 has been our perception on behalf of our clients 
11 that you have given a wider latitude - I am not 
being critical at all, I merely observe - you have 


given a wider latitude on cross-examination on behalf 
of some of the other interested persons and parties 

in these proceedings as opposed to the latitude given 
to the parents. Again, I am not quarreling with that 


We accepted that from the outset. 


allowed to continue their cross-examination that we 


might get into discussion at a later time with 
respect to opening up the areas upon which I could 
cross-examine on behalf of my client because I don't 
agree that everyone's interests are the same and 
therefore everyone looks for different things in 


cross-examination. 


24 


ray 
LoS) 


17 I am fearful that if they are not 
25 


Hindus, cavinaes eM Baa 
xan tis steuay tex (tidy rs 
ee *hpe 2S firey Bre. ofe.i 
asnetic 2.06, Be POLI deot sy. uo Weed end 

40% 108 ti. alta it f OMS. EVEN yoy Beds 

avec tray = VAsHdS. Plesgin I) Lis ge sesiatizs gmied 
Pistad no aia iacier eines 40, shutg3el sehtw nevis 
J Seitseg ina endaxeq fete ster si 4eric ody 10 ate Se 
new ip Shusitel arty ac Dstacds He avi tdocsoove saedd ai 
toasts aii0 pM fetieay P60 ts t (dled -2itteseq off of 


798000) Silt Mort sods besgende ul 


') MOR Sea Veh? 32 tens Lisact ma 1 
WW 2am) NOt enitiny. -eeis risde sur i exon oy Buwolte 
. asee me? 2asbd B Se noieevIelh Cnt cep attain 


Blue. - aelyiw hOG S27 Say Gu ehidnedn ov I39q407 


{ ao Senverstd snvile wit Re 2 Aged 40 o7 imexe-eepteo 
q j mY Sv MEeS 420i 228 ee abs Ssrie 2 atoyvaeys Ssds POT. 

ons Se. c0) tstSl lib sos. etoos. an iieve wsotereds 
ole ‘Vi Totten tmate=eeexo 


24 


‘| 
| 
| 
| 
E 
i) 
r! 
a 
3 13 
_| 
- 
| 
E 
| 
! 
Ei 
4 


25 


ANGUS, STONEHOUSE & CO. LTD. 


8400 


TORONTO. ONTARIO 


tafound Vict vervyointeresting that Mr. 
Sopinka who in talking about the examination by 
Mr. Lamek used the word "examination" rather than 
"cross-examination." For whatever reason Mr. Lamek 
had, he did not go into certain areas that I would 
like to see gone into, and I am sure will be gone 
into by Mr. Hunt and Mr. Percival with respect to 
certain areas where Miss Nelles said she could not 
remember certain matters. So for that reason it is 
my submission that you should allow them to continue 
to play the role that they have played throughout 
this entire commission. 

THE COMMISSIONER: All right, thank you 
Mr. Shinehoft. 

MR. SHINEHOFT: I, Mr. Commissioner, 
Support Mr... Hunt.and.Mr. .Percival in their position 
and certainly adopt that... pMrawopinka was raised 
a question about this being an examination for 
discovery on a malicious prosecution matter. 
The hospital could make the same argument as far 
as parents' counsel because there have been 
actions instituted against the hospital, but they 
have not done this. 1 think the hospital has 


recognized that the parents have to be represented 


and they have somewhat of a different interest than 
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the other counsel who are present. 

THE COMMISSIONER: Thank you. Anyone 
else? Mr. Lamek. 

MR. LAMEK: Briefly if I may, Mr. 
Commissioner, I find at the outset I am not entirely 
clear whether Mr. Sopinka is asking you to review the 
grant of standing to the Police and the Attorney- 
General with respect to Phase 1 or whether he is 
merely asking you to restrict their right to cross- 
examine his client. 

MR. SOPINKA: To assist my friend, 
I am taking both positions but in the alternative. 

THE COMMISSIONER: That is what I under- 
stood, too. 

MR.LAMEK: In either event, of course, 
the position is governed by Section 5.-(]l1) of the 
Act and it is worth, respectfully, looking at 
te again.” It provides: 

"The Commission shall” accord to any 

person who satisfies it that he has 

a substantial and direct interest 

in the subject-matter ofthis inquiry 

an opportunity during the inquiry to 

give evidence and to call and examine o 


to cross-examine witnesses personally 


ye Sindh etodnelaned 
# hatte exif s6Asoclw thos > 
= fit Wns a ie 2eeth 
be sIedees tsiw: fatoned 
ee oy ‘poy okies ‘¥fsten 
’ | ‘towels Sic St bitexes 
at ok di Pie Hee, ¢ . 
 hesigt yar geizas oT | 2annr9de . um 
svivenietie orld ink siset Bfoisi2aq fod faites m6. 7 
Tobin L deAe a PSN . MGCOATIOND SIT 
| »Cot. ,Bagss 
seem, te tases Sed7is qt <4ses AM 
eile Se (0j<.e nettest ve bawrévay si andakeos ovis 


te Oenoak 4 Vilritssces: .oezew al 42 Bre +A 


vam o Sxovns £2:420%2 cOLealANe”) ‘ott 


BS2iJ7 Fi 9668 OfW noeiea 
= = 

= Safe 2 is ah | i 

- as 7 


ANGUS, STONEHOUSE & CO. LTD. 8401 (a) 
TORONTO. ONTARIO 


2 or by his counsel on evidence relevant 
3 to his interest ." 

4 Some ten months ago, sir, you decided that Mr. 
Hunt's clients and Mr. Percival's clients had that 
direct and substantial interest in the subject matter 
of this inquiry to justify that they be given what 
we cablystanding underySection:5m-(1)."hieconfess, 
sir, I do draw a distinction between standing 

9 for the purposes of the two phases. 

10 Respectfully, I adopt the position 

11 which.you have formulated this morning that even 
with respect to Phase 1 the interests of the clients 
of Mr. Hunt and Mr. Percival are indeed direct and 
substantial. They patently have a direct and sub- 
Stantial interest in Phase 2 but although for the 
purposes of hopefully ease of exposition we have 

16 separated the two phases, there is indeed an impact 
17 on Phase 2 from Phase 1. The large question in 


18 Phase 2 is with respect not as my friend Mr. Sopinka 


defines it. He says the question there is not what 
in fact happened but what did the police know at the 
time they took certain actions, and what did the Crow 


know at the time it took certain actions. 


In my submission the large question 
may well be not merely what the police and the Crown 
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2 Attorney knew but what they should have known, 
3 what by the exercise of proper diligence they should 
4 have had available to tem by way of information; 
was the investigation adequate: did the Crown 
Attorneys have all the information they should 
have had, and I have no doubt that Mr. Sopinka will 
be pursuing that line when we come to Phase oie 
Timarter this part, of thervinvestigation 
9 you should have formed the view, sir, that there 
10 was no proper evidence of mischief with respect 
11 fo any Of these children’ I think it issidle; to 
suggest that the fight of the police and of the 
Crown Attorney to justify their actions would be 
more steeply uphill than had you found that at 


least there was cogent evident of wrongdoing. 


15 Theretore [I say, sir,,wWwitherespect, there is no 
16 reason to review or rethink the grant of standing 
17 which you made to Mr. Hunt's and Mr. Percival's 
18 Glients back¥in May of 91953. 
19 The questionthen becomes, the evidence 
20 of Miss Nelles, is it relevant to the interest 
of those clients because if it is then as a 
= read Section 5.-(1) they are entitled to cross- 


examine without restriction as it affects their 


interest; and if the interest of the clients of 
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Mr. Hunt and Mr. Percival in Phase I be as I have 
suggested it, sir, and as I understand you to see 
it, then it would seem to me that any evidence from 
people who were directly involved in the events 


on the ward which are now being enquired into and 


which may go to establishing cause of death are 

indeed matters which affect the interest of 

Mr. Hunt's clients and Mr. Percival's clients and 

I see no basis for restricting their cross-examination 

of the evidence as it goes to those interests. 
Second, sir, I'm not prepared either 

to be so confident as my friend Mr. Sopinka that 

Mr.-Hunt or Mr. Percival may attempt to pursue in 

cross-examination of Susan Nelles matters which 

lie properly outside the clients' proper interests. 

I have no doubt that Mr. Sopinka will not be 

shy to make at least the objections‘:that he thinks 

proper if such question should arise. You have 

ruled in the past, sir, on the propriety of questions 

raised by Mr. Hunt, Mr. Percival and others and I 

have no doubt you will continue to do so if the 

propriety of questions is challenged. So I suggest 

there is no reason in principle to accede to the 

motion of Mr. Sopinka but indeed on the basis of 


prediction which may turn out to be unfounded 
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I suggest there is no reason to deal with the matter 
now. It can be dealt with as individual questions 

4 and objections may be raised. 

5 THE COMMISSIONER: Thank you. 

6 Mr. soOpinka? 


MR. SOPINKA: I will be very brief. 


I submit you have not been given any reason to find 
that the Police or the Attorney General have a 
substantial and direct interest in the subject 


matter of this “Inguiry. 
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Now Mr. Lamek says,well, in Phase II 
it will be relevant to determine what information they 
Should have had. If that is all they are going to 
cross-examine on, to show that they should have had 
other information that is fine, I am quite prepared 
for them to ask Miss Nelles any questions as to what 
other information should they have had, but I submit 
that is not going to be the direction of their 
questioning. 

Now really nobody has made a new point, 
other than the point you have made, and I have 
addressed my remarks to that. Your point is what 
happens here is relevant to Phase II. I disagree with 
that but I have made my submissions on that and I am 
not going to elaborate on it. What my friends have 
done is, Mr. Hunt is so desperate that he has to rely 
on radio interviews to support his argument. I can 
tell you that I could quote some beauties from his 
client as well, the chief law enforcement officer, 
that might be embarrassing but I am not going to 
engage in that kind of display. 

With respect to Mr. Percival, he has 
a very short memory. The very first time he asked 
one of the questions from the preliminary hearing 


which reflected adversely on Susan Nelles I was here, 
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and you will recall that I said he was engaging in 
a sniping prosecution, and he has done that ever since. 
I can't come back every time he does it and object, 
because you ruled against me on that one and I don't 
usually repeat my submission, but that is what he 
has been doing all along, and I submit that is 
exactly what he is going to be doing now and I am 
GOungnrcogobseceerogi ce 
With respect to the Examination for 
Discovery, he forgets the fact that the discovery 
could not go ahead because the High Court lopped off 
the Attorney General as a party,and that is being 
appealed,and we can't have a discovery with one party 
present but later on the Attorney General may be 
added, so that is why the discovery did not proceed, 
and my friend did not read far enough in his 
correspondence. 
THE COMMISSIONER: Yes. Thank you. 

Most of the time I have the luxury of reserving and 
writing something that is moderately literate. I 
haven't got that luxury today because we are to 
proceed immediately with the cross-examination. 

This motion brought by Mr. Sopinka 
will be dismissed. I have stated in the course of 


argument that I believe that both the Attorney General 
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and the Police have a legitimate interest, and that 
interest being an interest which will be demonstrated 
in,Phase Il, but it is.anuninterestein»the result of 
Phase I. 

The second reason for dismissing this 
application is that it comes much too late. If any 
such application as this had been made at the 
beginning, it could have been dealt with then without 
prejudice to the parties. One of the major items of 
prejudice of course has been the division of Phase I 
and Phase II and I have no idea what position the 
two parties affected would have taken on the proposal 
of the division, they might well then have objected 
to it and that would have to have been dealt with. It 
is now impossible, we are within I hope a few weeks 
of entering into Phase II and we cannot change the 
rules of the game at this stage. 

I do add, however, that I accept what 
Mr. Lamek has said, and of course he is stating only 
what the law is. That is,I am required to accord to 
a person who has a substantial and direct interest 
in the subject matter, the right to give evidence and 
to call and examine, or to cross-examine witnesses 
personally or by their counsel,on evidence relevant 


to their interest. 
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Now as Mr. Tobias has pointed out, it 
is very, very difficult sometimes to tell, to make 
the distinction between Phase I and Phase II but I 
have done it; Mand?rightfully vor wrongly™"from!’ time to 
time@and= T=continue*tordotr1t=in@ this phase.* Tf*any 
of the questions that are raised seem to be relevant 
only to Phase II then I will be happy to receive 
argument. If some of the questions raised seem to 
have no application to either Phase I or Phase II I 
will certainly receive that argument at the time. I 
don't encourage a multiplicity of objections but they 


are certainly open to counsel. ~-So now it is time for 


a break and after that, after all that fuss,Mr. Hunt, 
I hope your cross-examination is worth it. We will 
take 20 minutes. 
--- Short recess 
--- On resuming: 
SUSAN NELLES, Resumed 
THE COMMISSIONER: Yes, Mr. Strathy? 
MR. STRATHY: Mr. Commissioner, during 


all that argument I had an opportunity to review my 
notes and I remembered a question, and with your leave 
may I put it to the witness, please? 


THE COMMISSIONER: Certainly. 
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PSs 

1 

2 MR. STRATHY: Q Miss Nelles, I am 

5 just referring to your notes which have now been made 

wae Exhibit 392, they are your notes pertaining to Allana 

Miller. If you®couldsturnytosthe bottompofuipage 108, 


you are referring to the admission of Cook I believe 
and you say: 
“The ECG was done in the room but I 
went waitheDra) Schaffertsys- ein 


9 And over on page 109: 


andubs. @SoulloteietoseCardiovogy 
11 (down the hall in another section past 
4B)to do the echo. The baby through- 
out these tests was fairly irritable 
thisaisyCooks 
if. sQpandsavesyecyvanotichnorebluer,At 
approximately 030 I returned to 418 
wheresl pubsJustin. inghis icribsin 


17 100 3% 02-andusettled-him," 


18 Now, looking at those notes, is ita 


19 fair inference from those notes that because you say 


that on-returningsten418 that «you put¢tdustinsin his 


— 
So 


Crib, ,iS sit sasfaim inference .thatewhen youxtook,him 
to the echo lab and when you brought him back from 
the echo lab he was in your arms rather than in his 


crib? 
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A. YesMeLee iss 


MK. SO fRATHY? Thank “you. Thank you? 
Mr. Commissioner. 

THE COMMISSIONER: Yes, Mr. Hunt? 

MR. HUNT: I am tempted to tell you, 
Mr. Commissioner, that I have no questions. 
CROSS-EXAMINATION BY MR. HUNT: 

0. Miss Nelles, of the two monsters 
that you have heard so much about this morning, I 
am Hunt and Percival follows me. I represent as you 
have heard the Attorney General, the Crown Attorneys 
McGee and Wiley and some of the Coroners. 

I want’ to! say’to you at the cutset 
although it will come as no surprise, that we have 
heard from most of your colleagues on the team over 
the last few weeks, with the exception of Phyllis 
Trayner. I think just about every complimentary 
descriptive phrase that could be applied, reasonably 
applied to someone's abilities as a nurse has been 
applied to you by those people. You have been 
described as competent, confident, intelligent, 
ability to size up a situation and act, and cheerful, 
happy, and I certainly tip my hat to you to those 
qualifications and credentials as a nurse that you 


have "rt I’ could* get’ Mr. Sopinka?’to ‘say halt: of 
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those things about me I would be just delighted. 

MR. SOPINKA: If he stops now I will 
say them all. 

MR. HUNT: I have no further questions. 

THE WITNESS: Thank you very much for 
those remarks. 

MR. HUNT: You are welcome. 

0. I would like to first ask you 
about when you met Phyllis Trayner. I understand that 
it was when you transferred to 5A which was some time 


ingthe fall of61979? 


A. Thakasaright, 

Q. That would have been about 
October? 

A. Yes, it would have been. 

0. Then you told us that you worked 


rarely on her team through to the time when you were 
actually assigned to her team in June? 

A. Thatesmri one. 

Q. Can you tell me how often that 
would be, once, twice, or more? 

A. As I say I remember actually 
orientating with Phyllis. I believe that the next 
time, the other times that I worked with her would 


have been, as I say, rare. I really can't say exactly 
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how many times I would have worked with her. She 
was not on the particular team that I was assigned 
to, but the setup on 5 was different than the setup 
on 4 and during the day shift two teams would work, 
would be assigned to work. So unlike on 4A where 
you would only have one team working at one time, on 
5A we often had two teams working together. So the 
likelihood would have been more common that I would 
have worked with her team, but as I say I can't 
remember how many times. My recollection iS that it 
wasn't that often. 

Q. We have heard quite a bit of 
evidence from some of your colleagues about, could we 
call it a conflict of sorts, that existed between you 
and Phyllis Trayner. Without burdening you with the 
evidence I think I can fairly say that right from the 
first nurse we heard from, Nurse Browne,down through 
Nurse Scott, the last nurse we heard from, there was 
varying accounts of disagreements between the two 
of you, not always major, but sometimes major. To 
the point where I think Nurse Scott said that it was 
her perception that you and Mrs. Trayner disagreed 
most of the time about things. Now the impression 
that I got from the evidence that we have heard was 


that the disagreements to whatever extent they existed 
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between the two of you, went back almost if not to 


3 the point in time when you joined her team in June of 
4 1930? 
5 A. That could be so, yes. 

Q. You mentioned the dispute that 


the two of you had in July over the calling of the 


Code 23/Code 25 for Amber Dawson, and I think that was 
on July the 28th. What I wondered was whether that 
incident was the culmination of difficulties that had 


existed from early June when you joined the team, or 


that the two of you were having? 
A. That was the first incident that 


I remember as causing me some stress or some reason 


i to feel that we were not functioning as two team 
15 members should. 
16 Q. This ithensis#thestinstetime it 
iW came out in some sort of observable way? 
18 A. Some concrete fashion, yes. 
0. But prior to that did you have 


a feeling that there was sort of a boss/employee 
relationship as opposed to a team relationship right 


from pretty well the start? 


A. Indonkterecal laccthinking that 
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can actually remember. 

Q. But you definitely had a feeling 
by I guess September when this incident occurred with 
Baby Gage, that had crystallized in your mind that 
this was sort of a boss/employee situation as opposed 
to, a real team effort? 

A. Wes. TOLtthinkalicantciarisveie: 

I really didn't think of her as my boss, but I thought 
that she was at times authoritative rather than trying 
to work as a team. 

Q. And I think you indicated on 
Monday that the differences between you were never 
really totally resolved because of the fact that at 
one point the two of you had to confront each other 
over the situation, and there was always a tension 
there as a result of that? 

A. Tithinkethings got better; 
definitely. I think that we didn't feel, or certainly 
I think that she tried a lot harder because she had 
been made aware, but I think that what I meant was 
that you can never actually forget that there was 
some disagreement between us that had to be confronted 
if we were going to continue. 

0. That occurred some time in the 


fall I think you said, around October or “so? 
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A. I don't remember when the 


evaluation was, it was some time in the fall, yes. 

Q. You gave us your account of the 
incident that occurred during the resuscitation 
efforts of Baby Hines, in March. L think®an” tairness 
I have to say that the evidence that we have heard 
from others with respect to that incident has sort of 
characterized it somewhat differently than you did. 
Perhaps the fairest summary was given by Nurse Coulson, 
who suggested that really during that time there was - 
this is at the resuscitation effort, that there was 
Over this pacemaker a bickering, she used the word 
"bickering", between you and Phyllis with respect to 
the correctness of the pacemaker, to the point where 
Dr. Costigan had to ask "Ladies, keep it down". Then 
she, after it was over, spoke to both of you about 
there being a proper time and place for everything, 
and that as far as she was concerned the matter was 
resolved at that point when she spoke to you. 

Now, does that accord with your 
recollection of the events? 

A. I do not remember Mrs. Coulson 
speaking to us, no. It is my feeling that the medical 
people did not remember anything, and they certainly 


didvnot., feel thats it "is notemy, recollection that it 


Le 
Shee 


. 


an; 
| 


aut ld tbsyva 


Zz ; 


a’ wie Siebioui 


eee faerie: stot 


Tic I 
> ale ga Beds yse o3 sve 2 | 
| tane-at Jnsqess Maw SzoNI0 wes 

£2h ony tae - | rastwasion si babinewdexst> 6 


onot tier aa 3 
oaeen” eee 


as 
10: stom ye 


ives @agur we. mayiy @aw sect Sedican ees ayeri.s4 
=! Sia sini sats prime ‘Yitkes gary her tepyds atv 


eyalo sade > SteRae gases teivaes sft a5 Br 2k 


a 
* . ; 
em ta if} Bed ete GeeSsetoidu& =adarmeost aidz reve 
“< ) * { 
_— ae bt - av ; oo P Te > or etn et 
} pmo J ke © Fé se Sins Lite y MROoWws AO “phic teAS EC 
Bs 
i of pd ie , fe . - av . a om of 
77400 22 Of eRe RESEG/ Sty 2° 20ensvezron of 
| } 
a4 
; , ~29thel” x26 of hed wapiseds ~. 1d 
E | 
4 + ‘ = + 7 —" a a , ot 
ep , yy Fe oa o4oOoe .seVe I; 747i ,Sha 


. MOY ©F G@Aoge eds rsttW Joiedo 268% 26 Hevioead gt 


res Scis= = sia 3 '?) aols red 


. Moy So iv PyosDse Isc meet) , WO 
; 
| 
i] 
i 


O88) .238 peadtomet ton ob tf A . be 
| +so2bem sft saad ooifses ya wi ot . ot \ag ll vim f 


: ; ted ce 
yidietws> yous base .pabdlitvas Tedeomes ton Bib sfigone iz 


: ioe. oe 
tk, wert coiszpeliosss ym ddmek th ~ tude tendoan pin fe 
7 . 7 7 PP } 


y 


ele 


1 


i) 


Ww 


ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8413 
TORONTO, ONTARIO (Hunt ) 


interfered at all with the arrest, and that is why it 
is my feeling that it wasn't anything but a disagree- 
ment that took place at a time when we were just 
simply trying to get exactly what the physician wanted. 

Q. I think no one has suggested 
that it interfered with the resuscitation efforts, 
put that your recollection: differs in that you don't 
recall Dr. Costigan asking you to keep it down? 

A. Right. 

Q. And you don't recall Kathy 
Coulson speaking to both of you afterwards about the 
incident? 

A. But I don't believe Dr. Costigan 
recalled saying that either. 

0. Well, we have heard at least 
from Miss Coulson and I think perhaps from one other 
that that comment was made. Now I am not commenting 
on whether anybody remembers saying it, or whether you 
were in a position to even hear it, but your 
recollection is you don't recall anything like that? 


A. NO; eel ao. not. 
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QO; So, if others, as may be, 


took from the conflict or the conversation that 
transpired at that time that it was something more 
than a discussion, then from your point of view you 
differ in your recollection of that incident? 

A. Yes7abido: 

OG. Was Phyllis Trayner really the 
only person of all the people that you worked with 
on 4A/B that you had this difficulty relating to? 

A. That+s caidiffacult question 
to answer because it was very important that Phyllis 
and I try and establish a working relationship 
because she was my team leader and every time that 
I came to work at that Hospital I had to work with 
Mrs. Trayner and, I think for us to be effective as 
a team that we had to overcome any differences that 
we had and I think that's the reason that in October 
I went to Mrs. Radojewski and said I would like to 
have this resolved. 

Os Well, it may be that because 
of the position, her as a team leader and you as a 
team member, there was some added edge to the 
relationship but in terms of all the people that 
you had to work with on a daily basis on that ward, 


those two wards, was not your relationship with her 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8415 
TORONTO, ONTARIO 
(Hunt) 


more strained than your relationship with anyone else 
that you had to deal with? 

A. AS i say, il tind that really 
hard to answer because I had to work with her 
constantly, whereas, other people, it wasn't as 
important to me that I establish a working relation- 
Ship. Yes, it is the-only relationship that if can 
think of that certainly led me to confront my head 
nurse about. 

O. All right. Well, at any point 
in time during your relationship did you yourself 
ever feel particularly threatened by either Phyllis 
Trayner's personality or her abilities? 

A. NO, . GQldnnow. 

On And did you ever perceive at 
any time that she might have felt threatended by 
your abilities or your personality? 

A. I think that we had different 
personalities and I perhaps am more outspoken than 
Mrs. Trayner is. 

Or ar think we have heard from 
some of your colleagues about the differences in 
your personalities. I think a fair summary might 
be that Phyllis was a rather emotional person who 


was through this period of time constantly seeking 
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Nélles, cr.ex. 8416 
ANGUS, STONEHOUSE & CO. LTO. 
TORONTO. ONTARIO (Hunt) 


reassurance about matters that were happening and 
really except perhaps in resuscitation situations 
was not what one would describe as a take charge 
person in any given situation. Would you agree 
with that as a summary? 

A. I would certainly say that she 
was a more emotional type person than I am and I 
think that it is fairwtoisay also:,that «sherdid 
seek reassurance. 

oO. AL] right.»,eWell, was she 
what we would call a take charge person; this is 
leaving the resuscitation attempts aside, just in 
the normal routine on the ward? 

A. I think she functioned as a 
team leader. 

OF Alipeigqghtwas oO, omy question 
was, given the differences in personalities, 
et cetera, did you ever perceive that she felt 


threatened by either your abilities or your 


personality? 

A. ‘I can't answer that, that was 
not my perception, no. 

Or During that period of time, 
didiyou and Mrs. Trayner socialize? 


A. Only at ward functions. 
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ANGUS, STONEHOUSE & CO. LTD. Nekles;; cr.ex. 
TORONTO, ONTARIO (Hunt) 
i; So, other than business and 


business related occasions, there wasn't really a 
social relationship? 

A. There were some showers and, 
as I say, ward parties and there were a couple of 


occasions where I went to someone else's house and 


she and her husband were there. 

QO. Well, did you regard her as 
a personal friend during that period of time? 

A. NOy LAGid not. 

Oo. And I take it that you haven't 
maintained a friendship with her since you left the 
Hospital in March of '81 over the last two years 
Since then, three years since then. 

A. I myself have not contacted 
her, no. 

©.» You haven't spoken to her 
at all in the intervening time? 


A. I spoke with her at the 


preliminary hearing. 
O: ‘But I mean other than times 
when you were at the Court during your preliminary 


hearing, you didn't have an occasion to be speaking 


torher? 


A. Not speaking to her, no. 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8418 
TORONTO, ONTARIO ( Hunt ) 
O% Now, I would like to go back 


and review for a moment the deaths that occurred 
beginning on June 30th of 1980. It) may) be of 
assistance to you, I don't know if you have it, 
it is Exhibit 383, which is the summary prepared 
by Commission Counsel. 

Justesor Iahaverit, godrgs intoxthi'’s 
period June 30th on, your experience with death on 
cardiology wards was one successful resuscitation 
while you were working on 5A? 

A. I believe it was successful, 
yes. 

ole Alde raght-; 

And during the month of June 
when you were on 4A working with the Trayner team 
there were two children who died? 

A. I don't recall exactly. 

Q. Addt va-ght.ledt thoughtryou 
had indicated there were two deaths during June and 
that insofar as Baby Woodcock was concerned at the 
end you had really no recollection as to whether 
you were involved with the resuscitation efforts 
Ore nots, 

A. I believe that Mr. Lamek said 


to me that there were two deaths on the cardiology 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8419 
TORONTO. ONTARIO (Hunt) 


a 1 
Z 
4a fioor that month but LédidrttirecaLl them or I didn't 
; remember being involved in them. 
J 4 Q: Ara iiGee eo, Going ano 
5 July then, aside from the experience you had with 
4 6 what you believe was a successful resuscitation 
a 7 effort, it may not have been, when you were on 5A, 
j P you really had no experience with deaths of people 
a that you were involved in the care on cardiology? 
( : A. No. 
z ae Q.. Now then the first patient 
il I take it that you had that arrested and died was 
a 12 Baby Bilodeau on July 22nd. 
| 13 A. Thatisirigne, 
14 Qs And your recollection with 
| 15 respect to that was very vague. You recalled I 
a think that he was in an Isolette in Room 418 but 
you had no recollection of the events leading up 
| Ms to that and no independent recollection of what 
18 occurred at the time. 
| 19 Now, Baby Bilodeau being the first 
20 child that you were actually caring for that died on 
= 1 the ward during the time when you were charged with 
| 22 the responsibility of looking after him, I would 
. : think must have been a traumatic event? 
i : A. Yes, it was. 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 0 


TORONTO, ONTARIO (Hunt 
yO 

Zz 
i os And distressed you? 

3 A. Yes; rbecause;it «was.my.first 
i 4 child that had died. 

B) o. Okay. And at least inasmuch 
a] 6 as the baby wasn't on constant nursing care that 
Z| 7 night, whatever its condition was in terms of risk, 

3 that particular shift, death wasn't felt to be 
E | so imminent that the baby required that specialized 

| ’ care? 
z | 10 . . 
A. He did not require constant 

ai 11 care, no. 

12 om So, this would add I suggest 
| 13 to the distress that you.would feel on the first 

14 baby that you had care of that died? 
a | 15 A. Iecannot sayythat Ldid not 
5 | He have, was not surprised by his death though. 

oy Alia eaghnte.. But I guess: my 

x | u question is, I'm sure you must have thought a lot 

18 about this death, it being the first one that you 
| 19 had 'encountered of a patient that you were 
| 20 responsible for? 

1 ; A. twetCRoudht Of fisinyterms of 
_| 22 the actual Code 25 and whatnot, yes. 

a OF That's what I mean. E’ manot 
J suggesting dwelling on it morbidly but as a competent 
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ANGUS. STONEHOUSE & CO. LTD. Nelles rp (Gre a (ees 
TORONTO, ONTARIO (Hunt) 


nurse faced with the first traumatic incident of 
Enisstype ITU isthe sort of thing that I suggest 
you would replay in your mind looking for signs 
or symptoms that led up to the arrest and checking, 
really checking what you did to make sure that you 
had done everything that you could in terms of 


the care you were giving to the baby. 


A. Yes. 

Os You look like you had something 
more to say? 

A. Well, I think you are asking 


me that it was my first arrest and that it should 
Stick out clearly in my mind. 

Qe You were anticipating me but 
I was going to suggest that an event of that impact 
is something that one normally wouldn't quickly 
forget. 

A. And I didn*t forget the 
condition of the child and what his diagnosis was 
and medical factors about him, I did not forget 
those kinds of Bhinos but I then quickly was faced 
with more arrests and my memory is that it all sort 
of feeds into one and I have pictures of various 
things in my mind but I cannot clearly define. what 


happened at what day and that kind of thing. 
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ANGUS, STONEHOUSE & CO. LTD. Nettles, ‘cr.ex. 
TORONTO, ONTARIO (Hunt) 
Or Aa Ierigne. Y* Welle @ le think 


Baby Taylor died within a few days on the 27th, 
according to our exhibit here, and then on the 
28th, which was only six days later, Baby Dawson 
died, and this was another baby that was under 
your care on the particular shift when the baby 
arrested and died. 

Now, I guess you have recollection 
with respect to the problem over calling the Code 
23 and the Code 25 with respect to this baby, but 
again, insofar as the events leading up to it and 
the arrest itself you don't have any independent 
recollection and again I guess my question is the 
same as the last baby we dealt with, that this 
being the first time you are confronted with this 


Situation and it having some particular impact on 


you because of that, would you not again be replaying 


that evening in your mind with a view to looking 
to see if the care you gave was adequate and 
proper and looking for some clue or sign as’ to 
what went wrong. | 

A. I had no reason to do that 
really. I mean, we have passed over a lot of 
water since then and I think that the morbidity 


rounds where these children were actually discussed 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


and where the physicians themselves were looking, 
as well as all of the staff involved with the 
children; at ‘the. actualpconditionsofathe child 
and that they had no reason to question the care 
or whatever lead me to believe that these were 
Sick children and unfortunately they reached the 
result that they did. 

Oo. ALI®ragnt: -Myviriend= just 
views whether I do that with all of the prosecutions 
I lose and I do and that's why I'm asking these 
questions, I can still remember them. 

MR. SOPINKA: But nobody assures 
you you did a good job. 

MR. HUNT: Q. Now, within a couple 
of nights of July 28th Baby Hoos died. This is on 
the 3lst, this would be now another baby that you 
had direct responsibility for and this would be 
the third child that you were charged with that had 
died since July 22nd. So obviously a very trouble- 
some and distressing event for you that night. It 
wasn't over because on the very next night Baby 
Turner sdied, the fourth child that “you had 
responsibility for and again I just note that with 


respect to both those babies that you don't have 


a recollection, independent recollection of what 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 
TORONTO. ONTARIO (Hunt) 


occurred on the nights? 

A. Right. 

ON Even though I think I take 
from your answer that you were concerned in 
replaying these events in your mind to see that 


everything you did was up to scratch. 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8425 
TORONTO, ONTARIO 
(Hunt) 
A. I think that my recollection 


of that period, I think of it as a period of time 
that there was no doubt that the period of July and 
August caused me a lot of distress in the sense that 
I knew that we had lost a number of children and we 
had gone through a very bad time. That is how I 
remember it. 

oe By the stof August, sis think 
Mr. Lamek pointed out, in the six nights that you 
had worked between the 22nd and the lst, four 
children under your care, one of whom, Hoos, was 
under constant nursing care, had arrested and died 
and after about a two and one half week respite 
Baby Monteith then arrested on the 19th of August to 
bring to a total in less than a month, that is 
from the 22ndq.of July throughsto the 19th of August, 
five children that you had under your care, one of 
whom was under constant nursing care, had died. 

A. Rignt. 

0’. And this period I am suggesting 
was one where you were for the first time being 
faced with the fact of death on a cardiology ward, 
children that you were responsible for. 

Now, I guess why I am asking these 


questions is to lead up to the question I really 
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‘Hs 
Nh 


want an answer to and that is in all of the evidence 
that we have heard about these events that occurred 
in July and August, we heard about the fact that 

5 you and Phyllis Trayner spoke to Nurse Costello 

6 back at the end of July about the acon of Baby 

7 Dawson when that baby died, questioning whether 

you had done everything correctly, but what I did 
not hear in the evidence is any cry from you to 
somebody saying “Look, I know that what I am doing 
is right. I have had five children under my care 
die in under a month and I know what I did is right. 
12 Something is going on. Somebody had better get to 
13 the bottom of it." I don't mean to be discourteous 
14 but I think the evidence has shown that you are not 
a shrinking violet when it comes to expressing your 
Opinion and views and given that that occurred and 
happened to you within that one month period my 
question is why at that time were you not screaming 
at somebody to get in there and find out what was 
going on. 

20 A. Other than that I was a nurse 
21 on the floor, that the physicians themselves were not 
22 saying that these were unexpected deaths, they seemed 
to take the view that they were very sick children 


and my experience in looking after them was that they 
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were very Sick children. Yes, we were seeming to 
go through a very bad period and that was the only 
thing that I attributed it to, was that unfortunately 
we had a rash of children that were ill and for 
reasons that seem to be satisfyiny~ the physician 
in that there was never any question or I certainly 
never heard anything that the nursing care or whatever 
was being questioned at that time. So I just, as 
I have explained, felt that we were having a bad 
time. 

Q. By that time, the mid-part 
of August and certainly by the end of August, 
people with more experience than yourself in 
cardiology and on 4A and 4B were voicing the 
Opinion that what was happening was of concern. It 
was unusual and something that that they had not 
encountered before. 

A. I don't recall hearing that 
Lt was unusual; 

Ot Unusual to have that many 
deaths in that period of time. 

A. As *I*said™-to Mr. Lamek, I 
had myself not cared for or had not had experience 
with small infants with such severe cardial vascular 


problems and I had no way of knowing as a nurse, I 
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had no reason to question that there was anything 
except that they were sick and that they happened 
to expire when I was looking after them. 

Ox We have seen in respect to 
some of those children that there was a question 
about why they died that was still being discussed 
in September, even at the morbidity and mortality 
conference in early September. 

| A. I did not see it as a question 
of why they had died. I saw that conference as a 
means of helping the nursing staff and physicians 
to have a chance to talk about those deaths because 
as nurses I had never heard the results of autopsy 
reports. That conference was the first time that 
I ever heard what the results of the Bilodeau, 
Taylor and I forget who else was involved in that 
particular morbidity conference boo i=— 

Q. Baby Turner. 

A. Turner, that that was certainly 
the first time that I had heard any results of the 
autopsy Sees 

©. Withinkroussaid: that jou 
took some comfort from the discussions of those 
deaths at the morbidity/mortality conference in 


early September. 
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1 
2 

A. Because we talked about all 
3 of the care that the child had received from either 
4 stays in the Intensive Care or care on the floor, 
5 but as regards to the physicians we were looking at 
6 the child as a whole and the care that he had 
7 received from the first day he arrived until the 
‘ day he died, in tnhiscase. 

Q. Did you go to the second 
9 


conference that took place at the end of September? 
A. No i).did not 
OF I guess I am puzzled by some 
evidence that was given by Nurse Frise who did not 
take the comfort that you took from the explanations 
that were being given in those early days for the 
deaths. To put it completely, and I am looking 
at Volume 109, and it is page 4715 ‘and 4716, she 
was asked by Mr. Lamek: 
"Os We have heard evidence some many 
months ago now as to what was said at 
those meetings." 
That is referring to the ones in September. 
"Dol I fairly characterize it as the 
physicians looking at certain deaths 
and saying, look, these children 


were terribly i111 ’There” is’ nothing 
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1 
2 
"you did wrong. There is nothing you 
3 could have done to change the course 
4 of events. Was that the thrust that 
5 you remember? 
6 A. Yes. 
7 Bs Were you reassured by those 
meetings? 
; A. No, I was not. 
5 op Can you tell me why not? What 
10 troubled you, notwithstanding those 
11 meetings or the meeting that you 
12 attended? 
13 A. - In that some of the children 
14 that did die, at the mortality rounds 
they would explain the heart defect 
i and they would say why the child had 
a died because of certain heart defect, 
17 but I knew that some of the children 
18 weren't that sick and the particular 
19 defect they had, shouldn't have died 
20 as soon as they did. 
1 OR Okay. Well, whether you were 
. right or whether you were wrong I 
take it that you were still not 
= persuaded by the reassurance that you 
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"had been given at the mortality 

conference that you attended? 

Ass Thats sacorrect:. 

Or At the meeting of October 22nd, 

did it appear to you that other nurses 

Similarly were not satisfied by the 

reassurances they received? 

As that, 18, correct 

With respect to Nurse Frise, she 
would seem to indicate that the answers that were 
being given in September, she was not accepting, 
and she was not the person who was being most 
affected by the deaths that had occurred ‘in July 
and August. 

MR. SOPINKA: In the review of 
the evidence which my friend has done fairly, I 
think it should also be pointed out that the chart 
shows that she was not present during any of those 
deaths. That may be of some significance. 

MR. HUNT: © what accept-whatymy 
friend has said, and can you assist me as to why 
when apparently she and other nurses by October 
were not accepting what were being said about deaths 
that were a puzzlement on the ward, why you were 


taking such reassurance from what the doctors were 
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saying? 

A. I don't know whether I was 
really taking reassurance as much as I accepted 
what they said. As Meredith describes in her 
statement, they talked about the medical condition 
and whatnot to quite an extent. In other words, 
the physicians themselves talked all kinds of 
data about various pressure values in the heart 
and whatnot which I as an RN did not understand a 
lot of it and I would like to think that Meredith 
as an RNA would not have understood some of it. 
They seemed to think that the care that was given 
was appropriate and that the only recommendation 
that came out of that meeting was that perhaps the 
children needed more intensive type of watching. 
In other words, that they were children that 
warranted extra attention and that was where we 
first heard discussion about an intermediary 
Intensive Care Unit. 

O. I guess what I am getting 
at here, I am looking for some indication of alarm, 
Ofmouber, on your part during this early period 
where in fairness by the middle of August when Baby 
Monteith died, Baby Monteith was the seventh baby 


to die since Laura Woodcock died on June the 30th, 
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this#was' really, LEAL can. puty itrthis' way)" a’susan 
Nelles problem inasmuch as and maybe more so than 
a Trayner team problem. You had five of those 
children under your care that had died in that 
period of time. Granted they were all in the 
presence of the one team but in terms of whom they 
affected and impacted on it had to be you more 
than the others because of the care that you were 
charged with giving them at the time of their death. 
I guess what I am asking you is was there alarm, 
was there on your part an outcry for somebody to 
get in there and find out what was happening? 

A. No, there was not. I think 
in fairness as well that the morbidity and mortality 
conferences were held and that in fact we were 
reviewing what had taken place, to some extent. 

©. L only= point, out what the 
others have said to show you that some people were 


not buying what was being said. 


A. Right. 

OF “At that point in. (time, but 
you were? 

A. I felt satisfied in the 


answers that were given, yes. 


0. The next baby that you were 
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on duty for that died was Baby Gage on September 25 
and we have heard your recollection of that and again 
you have no independent recollection but the point 
I think that was made by Mr. Lamek was that was the 
first time that you were the team leader for that 
team. I want to make sure I haveit right. Was 
that the first night that you were the team leader 
or had you been team leader other nights when 
children did not die, or was that the very first 
night that you were a team leader? 

A. No, I don't believe it was 
the first night because I had been team leader for 
the month of September. 

O7 That was the first time 
when you were the team leader that a baby had died 
while you were the team leader? 


A. Lt dont know. 
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1 
QO: I think the only other one 
3 while you were on after your holidays was Laurette 
4 Heyworth on September the 2nd. I don't believe 
5 you were a team leader on that night, do you have 
6 any recollection of that? 
7 A. I was certainly on duty that 
morning. I believe I was team leading that day but 
I don't remember exactly. 
i OF Well the death occurred at 
10 8:30 in the morning, and you were on long days and 
11 had come on at 8 o'clock? 
12 A. Right. 
13 ee Ori 7 2305 
14 A. Well perhaps we can look it up 
and see if I was team leading that day. 
a ©; I think that perhaps my friend 
2 may have cleared it up, and see if this sounds 
17 right. Perhaps that baby was the first arrest call 
18 and death when you were a team leader. 
19 A. Thestirst «child? 
20 Q. Yes. 
a1 A. But I believe she was a "No 
Code. 
a2 
O% I think Heyworth was a"No Code", 
= but I was talking about Gage, I am sorry, that was 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO Nelles, cr.ex. 8436 


(Hunt) 
1 
2 the first arrest call and death while you were a 
3 team leader? 
i A. The, first arrest. call, 1 
will take your word for it. 
3 OF Well I am taking Mr. Lamek's, 
. so if it comes back we will -- 
7 MR. LAMEK: Don't do that. 
8 QO. Then through the period October 
9 | to February there were-ll of the deaths that are 
10 characterized as suspicious on this chart occurred, 
fi and you were on for six of those, and on my reading 
of the chart four of the six that you were on four 
i of the children were under your direct care, that 
13 is McKeil, Lutes, Gosselin and Fazio, that takes 
14 us through to the end of September. 
15 A. Thevend of ..? 
16 Oe I am sorry, the end of February. 
7 I am sorry, with respect to those you have indicated 
Ae again that you have little recollection. During 
this period of time I think you have indicated that 
3 you didn't -- 
ay Pe I am sorry, did you say five 
21 or Six? 
22 OQ. I said.sis: 
23 A. I only see five; one, two, three 
24 
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ANGUS, STONEHOUSE & CO. LTD. Nelles , CY.exX. 


TORONTO, ONTARIO (Hunt) 84 Bi 


four, five and of those that were actually assigned 
to me one, two, three, four. 

(Og Arlt ridgnic, . Stand Corrected. 
Four out of five that died during that period were 
children under your care, McKeil, Lutes, Gosselin 
and haz. . 

Now you have indicated that during 
this period of time you didn't discern any pattern 
developing in the deaths? 

A. NO77 LG note 

os And I think the one comment that 
you made that surprised me was that you didn't 
discern at that point in time that these children 
were all dying at night? 

A. I don't remember making 
that observation, no. 

Or Well, why I am puzzled is 
just about everybody else that has testified has 
indicated that by some points in July, August, the 
end of September, they had begun to discern a 
pattern ' that the children were dying in the 
early morning hours in the presence of the same 
team, and it would seem that you are the only one 
who as a regular member of that team, it hadn't 


dawned on you until March that the children were 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO Nelles, cr.ex. 8438 


(Hunt) 
1 
2 all dying during the same period of time and at night. 
3 MR. ROLAND: Mr. Commissioner, we are 
i all about to stand up. Mr. Hunt is really over- 
Stating it when he says everybody realized that by 
: July, August, September. As I recall the evidence 
° the nurse witnesses that really recognized it I think 
7 were the night supervisors, they were the earliest 
8 ones and of course they work only at night. It 
9 | seems to me that the other nurses certainly they 
10 all did not recognize it at that stage, and some of 
ii them didn't recognize it until quite a bit later in 
L5e% .WeLlaMre? Hunt. can show us -- 
rs MR. HUNT<"8Yes, I can take you right 
= to the pages, and I will do that. 
14 THE COMMISSIONER: Ms. Cronk wants to 
15 contribute. 
16 MS. CRONK: I hate to get into the 
17 fray, but just to assist my friend as he takes you 
18 to the pages, two of the members of those teams, 
Janet Brownless and Mary Anne Christie placed their 
i first conscious observation of that fact later in 
20 
the fall. 
21 MR. -HUNT?4<First¥ottalieto assist 
22 everyone I said regular members of the team, Janet 
25 Brownless I don't think was a regular member of the 
24 
25 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Nelles, cr.ex. 8439 


(Hunt) 


' 

2 team. 

3 MS. CRONK: Mrs. Christie was. 

' MR. HUNT: And I will deal with Mrs. 
Christie then. Let's deal first with Nurse Browne. 

? Her recollection... 

2 THE WITNESS: Pardon me, but who is 

7 Nurse Browne? 

8 On Well it is Carol Browne, Carol 

9 Putherbough. 

10 A. Okay, she wasn't Browr€é then. 

7 ie Alierignt, loam sorry, Wwe OnLy 
know her as Browre. 

12 

A. Okay. 

Ue O. Volume 84, page 8236-8237, 

14 by August Nurse Brownewas aware the deaths were 

15 occurring at night in front of a single team. 

16 Nurse Costello, Volume 93, page 1041- 

17 1043, became aware of the increased deaths in July 

oy and observed they were early at night or in the early 
morning hours in front of a single team. The thought 

“4 that it was restricted to a single team was crystalize 

20 in August or September. 

21 Bertha Bell, we will leave her for a 

22 minute and deal with Lynn Johnstone. 

23 Lynn Johnstone, Volume 103, page 

24 
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ANGUS, STONEHOUSE & CO. LTD. NeLlles 4 Cr.ex. 


TORONTO. ONTARIO 8 4 4 0 


(Hunt) 


3472-3476; when she returned from her holidays in 
July she was told about the increased number of 
deaths in the presence of a particular team. 

Nurse Coulson; Volume 106, page 
4126-4129. By early winter, September, October, 
November, December she noticed the timing of the 
deaths was within a narrow time band, appeared a 
Vast coincidence to her. By December she considered 
it was not coincidence. Thought it had been bad 
luck, but by December she no longer felt that and 
she considered something was wrong with the IV or 
the care. 

Nurse Radojewski; Volume 111, page 
5053-5055. By the end of July, early August, aware 
of the deaths observed on the long night team, 
observed there was a pattern to the deaths - observed 
no pattern to the deaths but may have been aware 
of specific time frame the deaths were occurring 
in front of the same team. Volume 11, page 5010 
in early September aware of deaths on the same shift 
early night time frame. 

Then Nurse Bell I had a note for her 
which I can't find at the moment, and I will rest 
with the recitation of the evidence, and suggest that 


if my friends don't like the choice of words I used 
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ANGUS, STONEHOUSE & CO. LTD. Nelles , CL-OCX. 
TORONTO, ONTARIO (Hunt) 


before, that the bulk of the evidence we have heard 
suggests that people were becoming aware from any 
point in July through toy theslatesfall,Act-thesafact 
that there was an increased number of deaths, that 
they were occurring at night, in a particular time 
frame at night, in the presence of the same team. 
That your suggestion that it was March when you 
first realized these deaths were occurring at night 
is difficult for me to understand given the experience 
of the bulk of the members of the team that you 
worked with during that period. 

A. It is my feeling that we are 
dealing very much in hindsight at this point in time, 
and it is difficult for me to recall exactly when the 
feelings arose in terms of what my thought process 
was three, three and a half years ago. It seems 
£0 mewthatel did sot .realtiy, beangathat, kind of, sort 
of grouping of the deaths as being at a certain time 
frame, or being with our team particularly, until 
March. I guess maybe I am not as astute as my 
colleagues. 

Q:. What you are saying is you 
didn't appreciate the fact that these deaths were 
occurring by and large at night, in the early morning 


hours, until some time in March? 
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ANGUS, STONEHOUSE & CO. LTD. Nelles paliok shed = y's 


TORONTO, ONTARIO (Hunt) 8442 
1 
2 A. I do not remember making that 
3 Janik eno. 


‘] ': Well we have heard from some 
witnesses that there were certain hours in the 
early morning when they began to watch the clock 
and get apprehensive about another baby arresting. 
And if they got past a certain point in time they 
breathed a sigh of relief, because the baby did not 
9| arrest that night. Did you ever experience that 

10 feeling? 

11 A. I remember people making 


comments about that, and it was like a joke. 


13 Q. It was like a joke? 
A. In terms Of, gee Tt's 5° o'clock 
14 
and all's quiet. 
a Q. In other words, it's a surprise, 
16 we have made it through the period? 
17 A. Tate © VLgit. 
18 OF Did you ever hear anybody 
19 referring to certain hours in the early morning as 
a the "witching hours"? 
A. 1 dont recall. that, no. 
se On In any event when you became 


aware of the clock watching, if I can call it that, 


23 that would have been some time in March? 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, Cr.e€x. 8443 
TORONTO. ONTARIO (Hunt) 
A. RiGHtS 
@> Now then we have the second 


major period of deaths, I think you even referred to 
the fact that there were two times that they 
concerned you, one was July/August and the other one 
was March? 

A. Right. 

Q. When we had this horrible spate 
of deaths between March 7th and the 22nd, nine in 
all, and you were on duty for eight of them, and 
three of those were under your direct care as I 
read the chart, that being Pacsai, Miller and Cook? 

A. Rights 

OQ. And with respect to Baby Cook, 
as we have heard, you were on constant nursing care 
on the night that he died? 

A. Right. 

or Now again I suggest to you 
that in March, as in July and August, you were really 
in a different position than the other nurses on the 
team, inasmuch as the main impact of the events of 
those nine deaths, there was more impact on you 
than there was on anyone else inasmuch as you had 
three of these children that was under your care, 


and one of them on constant nursing care which is 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO Nelles, cr.ex. 8444 
(Hunt) 
1 
2 more than anyone else during that month, on my 
3 reading, babies under your direct care. So I am 
4 suggesting to you that again you stood in a different 
position in terms of the impact of the events of 
? those days? 
: A. I don't remember feeling that 
7 Way een nOtrateal 1. 
8 Of Well again in March with you 
9 in this position of looking after these children, 
10 three in number that died over this period of days 
i from the 7th to the 22nd, I think you have indicated 
it was very distressing to you? 
A. Yes, it was. 
- O's And again I look to the 
14 evidence for some cry for you, or request for some- 
15 body to get in there and find out what was going on? 
16 A. Toth ico oe 
17 oy When was that? 
3 A. T think, I am not sure if this 
gets into Phase II again, but I think at that meeting 
y on Monday night that my cry was, I am glad there 
is an investigation going on. 
Zl 
22 
23 
24 ae Pip 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8445 
TORONTO, ONTARIO (Hunt) 


Q. Allecaght,ethat syvonj Monday, 
night, the 23rd, at Liz Radojewski's house? 

A. Right. 

0. Right. And I intended to deal 
with that. But as things were developing during the 
course of that month, as I understand it, you were 
the team leader on the night that Baby Warner died on 
March the 7th and team leader again on the night that 
Baby Gionas died March 9th and then you were charged 
with the responsibility of looking after Pacsai, 
Miller and Cook? 

A. Was I the team leader when 
Warner died? I don't have that on mine. 

Q. That's the note that I have 
from your examination in chief and on this chart if 
you look over in the Comments section beside Warner 
I think you will see that you were the team leader on 
4A? 

A. I'm sorry, I was looking at the 
symbols. 

Q. All right. So, my point is though 
again that from the point in time when the deaths 
started on March 7th you were affected by them? 

A. As was everyone else. 


0. I don't dispute everyone was but 
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TORONTO. ONTARIO (Hunt) 
Ue 
1 
2 I'm suggesting that you were more so by virtue of 
5 the fact that you were either the team leader or you 
4 were charged with the specific care of the child when 
5 it died during that period. I have looked for some 
2 outcry from you during that period for somebody to 
find out what was going on and you indicate as of 
; the night of the 23rd you were looking for something 
8 by way of an investigation to find out what was 
9 happening. But prior to that time no? 
10 A. No, and I think that it is very 
12 believe that there was anything, any reason to question 
13 Pts eT mean, I am a nurse in a medical facility and 
as a nurse it'sia factwof life)that babies arewsick 
= and itois also a fact of life that sometimes they die. 
(2) a9 Q. But you say we had no reason to 


believe that there was anything amiss. I suggest 
that wasn't universal amongst the colleagues that you 


worked with because we have heard from Nurse Coulson 


that by December she had in her own mind ruled out 
coincidence and was looking for something else being 
wrong either in terms of the IV or the care? 

A. But she is a nursing supervisor 
who does not work on my floor. Scot I would not have 


a lotmof*®contact witht her. 


11 hard to explain to you that we had no reason to 
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Q. I am not suggesting that she 
expressed these views to you. 

A. Right. 

0. I am not suggesting that. I am 
just saying that the feeling that you express as to 
"we", meaning the group, having no reason to believe 
there was anything amiss was not something that by 
that point in time was universally shared by the 
people connected with Ward 4A and 4B. 

Well, all right, in any event as of 
the night of the 23rd at Liz Radojewski's you were 
making a special cry for someone to find out what was 
going on, and we will deal with that later. 

A. Not a special cry but my wording 
as I remember it was that I was glad that an 
investigation was taking place. 

0. That wasn't an investigation that 
you asked for or that you asked anybody to undertake? 

A. No. 

0. This is one that events caused 
to commence and began.. 

All right. Well, let's leave that and 
go to the question of the team leader situation. I 
think you indicated that you had ambitions to become 


a team leader and in fact you were told that you 
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would be considered for a position when the next 


Opening came up, and this was some time in the fall 


Gio Ue 
A. Right... 
Q. And that was by Liz Radojewski? 
A. Yes, she actually wrote it on 
my evaluation. 
0. All right. Now, you felt I take 


it that you were capable of being a team leader? 

A. I felt that I should be considered 
yes. 

Q. ATi~ right. Did you feel that 
you were capable of being a team leader? 

A. I think so, yes. 

0. And you felt that certainly back 
in the fall when the question was first raised with 
Liz Radojewski? 

A. That was what came out of my 
evaluation. 

Q. Did you feel that you were as 
capable as anyone else. who was in the role of team 
leader at that point to fulfil those duties? 

A. I felt that in terms of what my 
head nurse was saying to me, in terms of evaluation of 


my performance on the floor that she felt that I was 
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ready and I felt that also I was ready to at least 
attempt ito’ fubfilethat roleP-yes. 

0. ALieright. -Did¥you ‘feel -that 
you were as capable as Phyllis Trayner to be the team 
leader? 

A. I don't recall comparing myself 
to other people in that sense of the word. I recall 
thinking that in terms of what had been told to me 
that I had reached the stage that I had been on the 
floor long enough and I had gained enough experience 
and I had enough background that, yes, now I could 
be considered to at least think about fulfilling that 
role fibutait didn etconmpareatydidntt think of myself 
as capable as anyone else. 

Q. Now, it has been suggested by 
at least two of your colleagues, and that is Nurses 
Costello and Bell that in their perception, part of 
the tension that existed between you and Phyllis Trayne 
had to do with personalities and that in part might 
have been responsible or in part might have been 
grounded in the fact that you felt you were as capable 
of being a team leader as Phyllis was? 

A. I felt that I was as capable an 

R.N. as Phyllis Trayner was. It had no relation to team 


leading. 
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Q. But you felt you were capable 
of being a team leader as well? 

A. According to that evaluation, yes. 

Q. And do you agree or feel that 
that view that you had of your own capabilities and 
perhaps the way you expressed it may have been part 
of the source of whatever tension existed between you 
and Phyllis,Trayner? 

A. I don't believe so, no. 

Q. Now, you indicated that you were 
upset, hurt in March or early March when you found out 
that Joan MacIntosh was going to be made the team 
leader when_the vacancy had come up? 

A. Raght. 

Q. And I think you said you weren't 
really angered by that so much as hurt that Liz 
Radojewski hadn't told you about it? 

A. Thati Ss ragnt. 

Q. But were you not a little bit 
‘angry as well that you had been passed over? 

A. I was annoyed that she had made 
that kind of move without telling me or explaining to 
me her reasoning behind, just selecting Joan MacIntosh 
formchea position, 


0. It wasn't just because she hadn't 
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Nettles; criex: 8451 
(Hunt ) 


observed the formality or the nicety of calling you 
aside in advance and telling you she had given it to 
someone else but there was an element of upset because 
you didn't get the position? 

A. My feeling was that in October 
or November on my evaluation that it clearly stated 
that I would take the team leader course or be 
considered for the next team leader position and here 
it was, it had occurred and Liz had not approached me 
to tell me and I was annoyed that as a head nurse, 
having written and conveyed to me this expression 
that she had not carried through on what she said she 


was going to do. 


Q. Which was consider you for the 
position? 

A. That seer. 

Q. The next one available? 

A. Right. 

0. And in addition to that, she 


hadn't told you herself? 
| A. Why, right: 
Q. Right. Well, in her notes that 
she made herself, and they are in the exhibits, it is 
the preliminary hearing Exhibit 32A, Tab 17. Do you 


have a set of notes there? It is on the second page 
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the* one’ Itam going to refer to.  Do»you see: about 
three-quarters of the way down the page she's got 
under the heading of events between, it looks like 
November 2nd and April 12th of '81: 

"Fitzgerald, Team Leader, Arbour 
last day March 20th, '81, MacIntosh 
(arrow) moved up to team leader on 
her team." 

And then a question mark. 

"Nelles devastated re Joan's 
promotion (passed on by the grapevine 
no direct verbalization from Sue) ." 
Now, I think you have indicated you 

didn't have any direct verbalization with her about 
the incident? 

A. As I explained that I was on 
nights> f4rsttofealise Actually Ptirsteofaalde— pardon 
me, I believe that I worked the nights some time in 
the middle of March. I went away for a week's time 
and when I came back I was again on nights and as it 
turned out that Sunday or that Saturday was my last 
night of work and I had not had the opportunity to 
approach Liz about this incident because I had been 
on nights (1) and (2) because I had been away. 


Q. Now, it would appear from her 
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TORONTO, ONTARIO (Hunt ) 
J.9 
1 
2 notes that somehow she got the impression, not from 
3 talking to you but from the famous grapevine, that 
4 you were devastated by Joan MacIntosh's promotion. 
5 Now, Imsavacosvoupicarstily, did you 
say anything to anybody that you can recall that would 
: have given them the impression that you were more 
é than just upset by the fact that you hadn't been spoken 
8 to by Liz Radojewski first and that she hadn't 
\ considered you for the position? 
10 A. Well,.firstsof all, with respect, 
11 I think that you and I both know what a grapevine is 
12 like. 
i Q. Sometimes the grapes die there. 
A. That’ s rights and things can (be 
a greatly exaggerated. My feeling is that I talked to 
15 Bertha and I talked to Phyllis and I explained what 
16 the situation was and I think that they agreed with 
17 me that they too felt that the proper ways of 
| 18 handling this were not done and I think that I can 


only speculate that perhaps that got exaggerated. 

0. All right. So, you did speak 
though to Bertha Bell and Phyllis Trayner about your 
concern and upset over the way the situation was 
handled? 
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Q. But I take it you wouldn't 
describe your reaction as one of devastation in not 
Having @gou this position: 

A. Not devastation, no. 

Q. Did you ever wonder at that point 
in time whether the fact that you didn't get it or 
that the promise wasn't carried through had anything 
to do with all of the deaths that had been occurring 
with respect to your particular team? 

A. No; not at ali. Le gag ef. Yewecnn | ah 
knew the reason why Joan was probably promoted to the 
position of team leader. It was just the fact that 
Liz had not told me herself why she had done what she 
had done that upset me. 

MR. HUNT: Allright. "Would this be 
a convenient time, Mr. Commissioner? 

THE COMMISSIONER: Yes, all right, 


until a quarter past two. 


--- Luncheon recess. 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO Nelles, cr.ex. 


(Hunt) 


=——=—On, Lesuming,. 

THE COMMISSIONER: Yes, Mr. Hunt. 

MRZSEUNT 2 Sir, 22 1 could just? give 
you two more references. Yau will recall I was 
reciting them earlier and I left out two. I have 
now found them. 

THE COMMISSIONER: Oh, yes. 

MR.HUNTs' You will have to go back 
aways. It was in connection with the patterns. 

THE COMMISSIONER: Yes. 

MR. HUNT: And Mrs. Scott's evidence 
was the reference that I was thinking of. It is 
Volume 118, pages 6791 and 6792. Mrs. Christie was 
Volume 122, page 7782 to 7785. 

THE COMMISSIONER: Thank you. 

MR. HUNT: Q. Now, Miss Nelles, if 
I could just go back, before we pick up, to one area. 
I was asking you about Phyllis Trayner and whether 
you had contact with her after the preliminary 
hearing. I think you said that you had never 
initiated any contact with her since the preliminary 
hearing. Had she initiated or attempted to initiate 
contact with you at all since then? 

A. She wrote me a note. 
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(Hunt) 


1 
: question. You said there had been no verbal 
3 communication and it struck me that maybe there had 
4 been written communication. 
5 A. She wrote me a note when my 
6 father died. 
7 oO: Other than that, was there 

anything else? 
. AS No, there was not. 
7 O. ALL  Tignt. Your indicated to 
10 my friend Mr. Lamek on Monday that as part of the 
11 resolution of the difficulties you were having with 
12 Phyllis you said to Liz Radojewski in October some- 
13 thing to the effect "I think we can work the problem 
4 out but if we can't then I should go on to another 

team aS opposed to continuing to work with Phyllis." 
Y Is that a sort of accurate summary of 
ip the resolution that you had proposed? 
17 A. I think that I may have said 
18 there may be a necessity for us to consider that I 
19 move to another team and Mrs. Radojewski felt that 
20 we could work it out and that we should try and work 
ma LECOUL. 

Or You were prepared to move to 

a another team if the problem could not be resolved at 
e that point? | 
24 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO (Hunt) 
A. Right? 
Of You also indicated though 


that you were not aware of any other discussions 
about splitting teams up in response to the stress 
created by the deaths in July and August? 

A. I never heard that, no. 

0. Let me just indicate to you 
that again we have heard considerable evidence about 
that fact that it was discussed some time in the 
fall, probably in October, about the teams being 
SplPiteupsandel twill cjust indicate ,Sfirstily inv Exhibit 
301 which is the Ward 4B meeting book, that is a 
separate little document stapled together, Miss 
Nelles, and I don't know if you have it, but at 
page 8, it mayvbe difficult for you“to*read” but 
under the date of October 23, 1980 there was 
apparently a meeting at which a number of people 
listed there were present: Karen, Shirley Anne, 
Meredith, Mary, Dianne, Mary Clooney, Gloria, Jane, 
Phyllis, and another name I can't make out, and 
the first thing is that Karen Power started by saying 
that we need support and that we don't need our team 
to break up. 

I appreciate that you are not listed 
as being there but that is about the time when the 


evidence suggests that there was a discussion or 
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more than one discussion about splitting up the teams 
in response to this stress. We have heard of the 
conversations from among others, nurses Browne or 
Putherbough, Costello, Bell, Johnstone, Frise and 

the only other person that indicated that she did 
not recall any discussions about that particular 
topic, although there may have been, was Liz 
Radoljewski. 

So in light of the extent to which 
we have heard about it, having been discussed as 
a response to the stress that was created in July 
and August and to some extent September, do you find 
it puzzling that you did not hear about it? 

A. No. LedoneL. 

©; We have also heard that it is 
a fairly unusual situation to break up teams as a 
result of something that was happening on the ward. 
In light of that, don't you think that it is strange 
that you were not involved in the discussion? 

A. I never really thought about 
it and as I say I don't remember ever hearing that 
discussion before. 

0% With respect to that, there 
isn't any reason that you can think of why the other 


people would not have included you and/or Liz 
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Radojewski in those discussions. is there? 

A. Not that I can think of. 

The only observation I can make is that none of 
those people appeared on my team. 

Os Well Phyllis' name was down 
there. 

A. At the meeting, but we have 
not heard whether she -- 

O; In any event, do you think 
at that time there was any - or were you able to 
assess whether you were feeling the stress of these 
incidents as acutely as the others? 

A. I certainly was feeling 
under stress, yes. 

O. Were you able to gauge it in 
respect to the others? Were they perhaps feeling 
more distressed over this than you were at that 
time, that they would be talking about splitting 
up the teams, and not including you in it? 

A. I don't recall hearing that 
discussion so I can't answer that question. 

Q. But my question was in terms 
of the feelings of stress that you were having at 
the time as compared to the others, did you feel 


that you were reacting as the others were, under as 
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much stress from the situation as they were or did 
you feel the others were reacting in a more 
distressed way? 

A. No, I don't. We all were under 
stress. 

Os There is no reason in terms 
of the stress levels people were working under that 
you would have been excluded for any deliberate 
reason from that kind of a discussion? 

A. Not that I know’ of, no. 

0. We have heard from a number 
of your colleagues as well that as early as August 
and certainly by October there were discussions 
about psychiatric counselling for nurses as again 
a method of responding to this stress. Were you 
involved in any discussions about the possibility 
of that occurring, along with other nurses? 

aS I~don"t really recall any 
discussions about that until later. 

Ora How much later? 

A. 'I am not sure. Again I believe 
it was into the new year, February or March. I 
really don't remember. 

Q. We have heard from Miss 


Costello that the matter was raised a number of times 
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by nurses first in August and then at a meeting in 
October and Miss Johnstone has said that the issue 
was raised first by Nurse Radojewski - sorry - that 
it was raised first with her by Nurse Costello and 
then she later spoke to Nurse Radojewski in the 
fall, in October, about it and was told at that 
time that the team was getting support from each 
other and it was not really necessary. So the 
evidence would seem to suggest that this discussion 
went on some time earlier than January or February, 
but you have no recollection of it at that time? 

A. No, Tiadont < 

Q. When you did hear them in 
January or February what was the proposal if any, 
that was being discussed? 

A. It was my understanding that 
perhaps in addition to Carol Putherbough and Janet 
Bead who were the two clinical specialists on the 
floor that we have another person act as a resource 
person. 

QO. - Again if the matters were 
discussed as the evidence suggests from some time 
in August through to October and you were not 
involved in the discussions at that time, would you 


take that as an indication that perhaps others were 
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feeling distressed from the situation more than you 
were and were seeking out resolutions that perhaps 
you were not involved with at that time? 

A. tiecoul ds bo. «a danjuste donwt 
remember. 

OF Nurse Johnstone says in 
Volume 103 between pages 3476 and 3477 that before 
she spoke with Radojewski she spoke with you and 
with Phyllis Trayner as well as other members of 
the team about the possibility, to see whether it 
was something that was needed or wanted. Do you 
have any recollection of that? 

A. I, donit recalimehnat. “Ir recall 
talking to Lynn but my recollection is that it was 
later on. 

Q. It could be then perhaps that 
yourmstaming won, thatyparticular, topicy1s .oute 

A. Le couldabe.. 

en That it did happen in the fall 
as opposed to the early winter? 

A. - I don't remember it happening 
then. I remember it happening later. 

OF The deaths dropped off of 
course in January and February in terms of numbers 


whereas after July and August and September they were 
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high and the stress as we have heard it was ata 
peak at that time, which perhaps would suggest that 
the issue was first raised back in the fall? 

A. They were at a peak I would 
say the middle of August and I left to go away for 
two weeks and I guess I went away on vacation and 
I felt much better when I came back, maybe just 
because I had been able to get away and I don't 
recall that September was a particularly stressful 
month. I remember it as being much better after I 
got back from vacation. 

Os Certainly when you left in the 
middle of August, stress level was high? 

A. Yes, it was terrible. 

oO. Now we nave heard from again 
a number of your colleagues about Phyllis Trayner's 
reaction to the various arrests and deaths and we 
have heard from more than one that Mrs. Trayner more 
than anyone else talked about the deaths constantly, 
sometimes to the point where other nurses were 
disturbed and distressed by the fact that she dwelt 
on them to such a degree. In the case of Mrs. 
Johnstone, at one point she found she had to stop 
talking to Phyllis in order to get away from her 


constant discussion of these deaths. Was that your 
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i! 
y. experience that she more than anyone else was pre- 
3 occupied with the deaths of the children? 
i A After an arrest occurred, 
Phyllis seemed to need to have a period of time 
: when she would sit down and want to talk about what 
6 had gone on in the hourse beforehand, and this is 
7 when she often was quite emotional. I did not find 
8 that unusual. As I say, we all react differently. 
9 Q. Did youcfind thateafter athat 
10 period of time, immediately after the death when she 
bs would need time to talk about it, that she continued 
to discuss the death and seek reassurance as to 
> everything possible having been done for the 
us children, and no one being at fault? 
14 A. I think that is the kind of 
15 behaviour she displayed at times, yes. 
16 O% We have heard as well that 
17 after Justin Cook died, and you have indicated that 
a blood sample was taken from Justin Cook after he 
died which was unusual -- 
‘ A. - I did not remember that but 
a again that appeared in my notes so that is the most 
21 accurate. 
22 els So you are prepared to accept 
23 the accuracy of that? 
24 
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A. I certainly remember the 


samples being taken from the intravenous bags and 


whatnot. 

0'. That of itself was an unusual 
occurrence? 

A. Yes, it was unusual. 

‘OR: And we have heard that Phyllis 


Trayner was very agitated at the sample Being taken 
from Justin Cook after he died and concerned about it 
to the point of demanding an explanation for it, and 
very upset at not receiving an explanation. Did 
you notice that reaction in her? 

A. Yess Wvdidt 

OF, Did you share the same type 
of concern that she had about the sample being taken? 

A It did not concern me in an 
undue fashion, no. 

Ox Were you puzzled by the fact 
that she was so agitated that there be an explanation 


for the sample having been taken? 
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A. iewasnitepuzzled bysi.t,abut I 
think I wished that she would stop going on about it. 

Q. And in what way did she go on 
about it? 

A. Again when it first happened, 
and when Dr. Jedeikin went into the room to get the 
samples and when he came out, and I believe that 
morning after the arrest she said a couple of things, 
you know: "Why are they doing that?". Then at the 
Monday night meeting she still was telling the other 
nurses who had not been there what had gone on, and 
sort of saying "Why were they doing that? What are 
they looking for? What are they trying to find?" 

Q. Did she speculate at all as to 
what she thought they were looking for or trying to 
fanic? 

A. Ixdon’t recablythat®’ she 
speculated. I got the impression that she was 
concerned that we had done something wrong. 

0. And that this taking of the 
sample was part of some examination of the situation 
that might reveal something had gone wrong? 

A. Tedon't know: whats shes thought, 
really. 


Q. All right. Now we have heard 
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some evidence concerning the topic of euthanasia, or 
mercy killing. Do I understand that this is a topic 
that is of a certain amount of interest within the 
medical profession generally and has been for some 
number of years? 

A. I think that is true to say, yes. 

Q. And I gather that the central 
focus of this issue insofar as it relates to the 
children involved the quality of life that they can 
expect? 

A. I guess so, yes. 

0. We have heard that the topic of 
quality of life was something that from time to time 
was discussed ina ee ne on 4A? 

A. I believe it came up on occasion, 
yes. 

0. And did you yourself get involved 
in any discussions from time to time about this? 

A. I can't remember any specific 
instances, but yes, I believe - in particular when we 
had children on the floor who - and the physicians 
for some reason had ordered a "No Code" or ordered 
"Do not resuscitate", then I think that was probably 
one of the times that spurred conversation. 


0. I wasn't suggesting a specific 
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Conversation with respect to any child, but your 


recollection is that from time to time you may have 
been involved in these conversations on the topic 
generally? 

A. My recollection of them, the 
one - any time that I can remember, seemed to be 
where we had a "No Code" child on the floor. 

Q. And this would generate discussion 
about what, the pros and cons of euthanasia? 

A. Well, I wouldn't term it 
euthanasia, I would term it, as you described, more 
quality of life and life expectancy, and we as nurses, 
how when a physician ordered a "No Code" how we felt 
about supporting or not supporting that. 

Q. And did people then express their 
views on those occasions with respect to their support 
Or lack of support for that type of an order? 

A. Yes. 

0. And on occasions when they were 


discussed, did you express your own views with respect 


to, that? 
A. In, response~to. the "No: Code"? 
0. Yes. 
A. Yes. 


0. What were those views? 
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A. PthinkMthat) in*most of! the 
cases where a physician had ordered a "No Code" I 
could agree with them. 

Q. Now on any occasion did you hear 
Phyllis Trayner express her views on that subject at 
these discussions? 

A. mecou.d fave, but I don't 
remember. 

Q. Liz Radojewski in her evidence 
told us about a conversation that she had had with 
you on one occasion that concerned your brother's 
philosophy regarding babies and the quality of their 
life. I think she indicated that his philosophy, as 
related by you, was that one - we are talking about 
Sick babies on the cardiac ward, that one could not 
grieve or be sorry when the babies died because the 
quality of their life was going to be so poor in any 
event, that perhaps it was better that they died. My 
questzon’to» youis, “firstly;,© do“you recall’ that=‘and 
agree with her account of the conversation she had 
had with you? 

A. My recollection of that conver- 
sation was that it was in around the beginning of 
September, I had just returned from holidays and I 


was concerned that my brother and I were going to be 
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working together on the cardiology floor. [In the 
past we had worked in an area where the head nurse 
that I was working under thought it was quite 


unethical that a brother and sister should work 


together. 
0. Was that in Vancouver? 
A. Taates caghet . 
oO Yes. 
A. So I wanted to approach Liz and 


ask her if she had any misgivings about my brother and 
I working together, and she said "No". 

I believe that we got into then a 
discussion of the deaths in July and August, and how 
glad I was that I had a break. I believe that in 
talking to her at that time I told her that my brother 
had tried to help me through those deaths that had 
occurred in July and August. I think he was helping 
me to try and feel better and to say that perhaps it 
wasitthembest sthing, to mliook at "the quality of life. As 
I say, I think it was his way of trying to help me 
accept that we had lost a number of sick children. 

0. And did you indicate to her at 
that time whether or not you shared that view of 
dealing with the deaths? 


A. I don't know whether it was a 
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Matter of agreeing or disagreeing, I think I was 
sharing with her one of the ways that had helped me 
to get through those deaths. 
0. Just while we are on that topic, 
I take it that you and your brother are very close? 
A. I don't know whether I would 


Say very close, we have our -- 


0. Normal brother and sister 
relationship? 

A. Yes, normal brother and sister 
relationship. 

Q. But you and he both worked 


together at the hospital in Vancouver? 


A. Right. 

Q. And did you go out there after 
he had gone? 

Ae Ves, slaccae 

0. Was that the reason why you 


went out there, to work with him? 

A. NO. Wwas: not. 

Q. Or did the opportunity to work 
there come up after he was there? 

A. I believe he knew well in 
advance that he would be going there. I think that 


it was some time in late June that I actually accepted 
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the position at Vancouver General. 

Q. So that was more of a coincidence 
than anything else? 

A. Yes, it was. 

Q. And then the same on your 
return to Toronto, the coincidence that the two of. 
you worked at The Hospital for Sick Children? 

A. I think that initially when my 
brother had, I don't know exactly how it works, but 
when they are finished their medical school they 
apply to certain areas and he had applied to Sick 
Children and somehow it got mixed up in the computer, 
or in the mail, and his request to go to Sick Kids 
never arrived, and so in terms of numbers he ended 
up having to go to Vancouver. So then it was his 
every intention to hopefully do part of his Paediatric 
residency at The Hospital for Sick Children. 

Q. And your return to Toronto then 
and your securing a position there was in fact a 
coincidence in terms of his own desire to shena part 
of the time there? 

A. Certainly, it was my personal 
decision. 

Q. Well now, dealing with some of 


these children; I wanted to ask you one question about 
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the death of Lombardo now. You indicated that you 
thankfully took holidays in December from, I think 
it was the 19th through to, do you recall what day it 
was that you returned? 

A. It was the 27th that I returned, 


I forget what day it was that I actually started my 


holidays. 
Q. Avs right. 
A. Some time, the 18th or the 19th. 
Q. You indicated that during that 


period of time you were not at the Hospital at all 
from the time you left to the time you got back? 

A. Right. 

Q. Did you spend your holidays in 
Toronto, or were you out of the city? 

A. No, I was in Belleville. 

0. You were in Belleville for that 
period of time? 

A. Yes. 

Q. Now my friend Mr. Lamek asked you 
about - I'm sorry, it was Mr. Sopinka who is also my 
friend. 

MR. SOPINKA: I have not conceded that. 

MR. HUNT: Q@< He asked you about a 


phone call that you received in Belleville from 
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1 

2 Liz Radojewski, concerning the death of Baby Pacsai 

5: and the possibility of an inquest into it. You 

4 explained that while you were upset at the phone call, 

5 or upset at Nurse Radojewski for having made the 

P phonescaild towysou, I think you said it could have 
waited, that she could have told you face to face as 

i opposed to in a telephone conversation? 

S A. Yes. When I was not in Toronto 

9 and that she made a specific point of calling me while 

10 I was away. 

11 Q. So you felt that that was some- 

12 thing where her reaction in terms of calling you was 

13 something that was a bit of an overreaction, she could 
have waited until you were back and deal with it in 

oe a normal business or professional way at the Hospital? 

1S A. Yes. 

16 0. Well, what she really told you 

17 in that conversation I take it was that there was 

18 likely going to be a coroner's inquest, or certainly 

19 an investigation into the death of Baby Pacsai, and 

20 that it had been established by that time, which was 
mid-week I think, the week after Baby Pacsai died, 

- that there was an extremely high level of digoxin in 

24 the baby, and it was either, you were either told it 

23 was a level of 29 nanograms or very high; you knew 
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that by the end of the phone call? 

A. Yes: 

Q. Now what I suggest to you is 
that really that was extremely important information 
for you to have? 

A. It. was, fairly important. 

Q. Because what she was saying to 
you was, look, for own purposes and protection you 
ought to sit down and write out your recollections of 
what happened that evening, because it looks like 
there is going to be an inquiry or an investigation 
into this and you are going to want to have some 
record of what happened? 

A. Right. 

0. And I guess that it was even 
more critical for you to know that inasmuch as you 
on the medication record gave the last dose of 
digoxin that the baby had? 

A. That .Serioght. 

Q. And now it appeared that he 
died with a tremendously high level of digoxin? 

A. Yes. 

0. So my question really is, why 
on earth would you be upset with her for phoning you 


sort of immediately, to tell you to do something for 
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your own protection when it involves something so 
serious as a situation that prevailed? 

A. She was telling me something 
very serious and she upset me and she scared me. I 
in fact did write the notes that were requested and 
do everything that she asked me. My feeling was that 
here I was not in Toronto and she was telling me that 
something that - she was telling me something without 
really offering me any support I think was the way 
I looked at it, and that by phoning me at home and 
telling me something she alarmed me and yet though 
she wasn't there for me to see what kind of reaction 
she had to it. By talking to me over the phone I 
felt that she was telling me something very important 
but it was to me something that she should have been 
telling me in person when she could help me to under- 
stand exactly what was going on. I think my main 


feeling was that I was isolated. 
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On Well, did you sense that she 


was in any way accusing you in the manner in which 
she delivered the information to you or was taking 
an adversarial position to you at that time? 

it was more that she 


A. No, 


presented the facts which alarmed me. 


OF They were pretty alarming 
fact s7 

A. They were. 

OQ: It would be hard to down- 
play them? 

Bee Right. I guess it interfered 


with my time away from the Hospital to one extent 
but not so much that, that there wasn't anything 

I could do because there wasn't anyone I could talk 
to or discuss what this actually meant. 

OQ So, you were alarmed under- 
standably by the information and you really needed 
to be there to see for yourself what the situation 
was, what was going on, what people were concerned 
about and saying. 

A. Yes. 

Qc Alilgeragnotee (So, I suppose 
in fairness to her it really wasn't something that 
she was doing you a good 


she, or was her fault, 
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turn really by alerting you at the earliest Opportunit 
of the situation. 

A. Yes, except that she was told 
that she was to - it was my understanding that she 
was told to contact the nurse who had looked after 


Pacsai that night. She told me that when she phoned. 


Oo. Alleright, as opposed to you 
you mean? 

A. Pardon me. 

O's I don't understand your 
comment. 

A. When she initiated the 


conversation she said that she was informed, she 
was asked I believe by Dr. Fowler to get “in -touch 
with the nurses who had been involved with Pacsai 
and she said that there were some discussion about 
whether Miss Costello would phone me or she would 
phone me since the baby had been on 4B. 

OF, All right. No question though 
that you were involved with Pacsai that Naight? 

A. ‘Right, no question. | 

Os So that you were one person 
that had to be contacted about this? 

he Right. 


O% Well, in any event, you took 


ie Rios sabe tee 3303 Lene 


1a HG doednon 64 blot aéw 


voy oF pn hesets er ae 4, \. 
| . TAsem witb | 
a nobis? a i 
sien hastened Syst ‘t ‘9 poe 
» *orstw> aT; 
ba9 HSsalTink eve: agri! A Sp 
aa, ,bemsoial uew Ste dans Sise ode nottsetevnos te 
foved ai ‘cvep of ¢afwea . 2c vid eysiiad I bedes eav ® 
iganed yiaiw Seefovat asad fer odw) apesph sid Atiw 
wwods nolegusee’? stipu siew gusts ter bie ete bias a 
Bisvow ete 35 sw ‘fait ag Stiow OT iasaod e228 xanisiw i 
Ab tm mhod Sec vdad) dAD SORtS Sm Boog i 
Spyois getisasup cf .gapisv CLA rs) lat 
Ttipin sala ineset “cig baviovear exzsw dey 2643 tel 
-Gollespy oa (ane iA F ps 
foeteg eo gtex Hoy Jas ad 2) bie 
‘eiag somite Bbasoeinp» ad of bod sods oP 
aean ot 
‘A002 Oy «neve yas ol ,2iet 7g 


ee 


Q 
Q 
W 


24 


25 


— 
W 


ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8479 
TORONTO, ONTARIO (Hunt) 


her advice or suggestion and you made up your notes 
with respect to that? 

A. Yes);,. Lbidid. 

QO. You made them up earlier than 
you would have had she waited for you to get back 
to the Hosiptal on the Friday, I think it was, or 
the following week. 

A. But I was never asked for 
them by her. 

©. No, that's true. I suppose 
the purpose of those notes was to assist you in the 
event of an inquest or an inquiry? 

Ne Right. 

Oi. Now, with respect to the 
notes that you made at that time, I know we have 
been given the benefit of the notes you made for 
Mr. Cooper concerning Miller and Pacsai. The notes 
that you made that night, which would have been the 
earliest account that you had of Pacsai, did you 
keep those? 

A. ‘The notes that I made on 


Mrs. Radojewski's advice? 


Or; Yes. 
A. Yes, I did. 


Oe Are those the ones that we 
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received? 
A. Yes, they are. 
O*%, Well, the ones that we 


received I thought had a reference on them to being 


made for Mr. Cooper. 


A. I was told to put that at 
the top. 

Ox Oh, that went on afterwards? 

A. Yes. 

O% All right. And then there 


were comments that were made in the margin of some 
of those notes. Yes, there were comments that were 
made in the margin of some of those notes that you 
indicated were put on by someone else? 

A. Yes, they were. 

Q. ATT rights So thatthe 
notes that we have received, which are ExigtoLt 393, 
were made by you in Belleville. 

A. I'm not sure whether I had 
returned to Toronto yet or not. 

Q. All right. They are made 
after the call from Liz Radojewski and certainly 
before the incidents of the weekend of the 21st/22nd 
when Babies Miller and Cook died. 


A. Right. 
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OF. And then they were made into 
notes for the purpose of legal advice afterwards 


by adding that at the top. 


A. Right. 
Q.. ALTE righe. 
A. And the writing that appears 


in the margin is not mine. 

OF All right, that belongs to 
one Of your*colnsel’ T takerit? 

A. Right. 

Or. Okay. Then obviously the 
notes that you made with respect to Miller and 
Cook were made after you were arrested on the 25th 
and after Mr. Cooper became involved? 

A. REGHE . 

Ox Alt right. “Now, other than 
those notes dealing with Pacsai, Miller, and we 
have heard about notes that were made with respect 
to Baby Cook, did you make any notes about the 
events of any other evening when any of the other 
children that we are coueernee with here died? 

As INO wel “aid? net. 

(Og So, you made them with 
respect to Pacsai, Miller and Cook? 


A. And I did not myself make 
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Nelles, cr.ex. 8482 
(Hunt) 


notes on Estrella but there were notes that were 
made with Mr. Cooper and myself. 

O53. I see. 

A. And I think they appeared in 
the first person. 

On I see, fine. 

A. And during the middle of the 
preliminary hearing when the similar fact evidence 
was submitted I believe I made a few notes on the 
children that were being introduced at that time 
but they were with the use of the chart. 

OF All right vomButothe*critical 
ones from the point of view of assisting the 
Commissioner with an accurate recollection recorded 
at the time with respect to these deaths would be 
certainly Pacsai and Miller and Cook which were 
Made, I think you said the first part of April? 

A. Right. 

Or And Estrella was made at 
some point in time after that or at the same time? 

As The same time but I believe 


sort of what I was asked to do was make the notes 


and I got through Miller and Cook and then Mr. Cooper 


and I actually compiled the notes on Estrella 


together. 
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Oz All right. Well, with respect 
to Baby Cook, after the Baby died, I know you have 
said that you assisted in retrieving some of the 
equipment, the IV bag and some of the tubing, 
et cetera from the garbage but what happened in 
the room immediately after the baby died? Was 
there a cleanup of some sort that went on? 

A. It started, yes. 

OQ. As I understand it there are 
two aspects to cleaning up the room; one is getting 
the baby ready for the parents to view and the 
second one is cleaning up the room and Doe tino: t 
back in order. 

A. Right. 

0 So, in terms of preparing 
the baby for the parents, who was responsible for 
that? 

A. iowas. 

Q. And did you do that alone or 


did you have assistance? 


A. I had assistance. 

oe Who helped you on that? 

A. I believe it was Janet 
Brownless. 

OQ. And then in terms of the room 
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84 
TORONTO, ONTARIO (Hunt ) = 


itself, cleaning of the room, who was responsible 
for that? 

A. It's my recollection that 
Dr. Jedeikin left the room after the arrest and 
went to the phone and called Dr. Fowler to notify 
him that the baby had died. It was my understanding 
that Dr. Fowler had given Dr. Jedeikin certain 
instructions because Dr. Jedeikin then came back to 
418 and asked that everything be left for the time 
being. 

Oo All right. So, what instructions 
did you think he had been given or did you understand 
he had been given? 

A. Well, I knew that he was asked 
to take some samples because I helped him to take 
those samples and that's all that I can remember. 

oO. Any instruction then about 
leaving the room as it was? 

A. I just think that he meant 
leaving the room as it was so that Dr. Jedeikin 
could obtain these samples. 

oO. All right. Now, how long was 
Dr. Jedeikin gone from the room to make his phone 
call before he returned to take the samples? 


A. hedon' tieremember. 
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returned to the room then after the phone call, did 


you say that at that point he indicated that he 
wanted the room left the way it was? 

20 A. That's my recollection, yes. 
21 OF All right. Meaning that 

22 wherever the equipment was at that point in time 
it was to stay there and you interpreted that as 


meaning that was for the purposes of him taking 


Oe oeae cee Ae (Hunt) eae? 
CCO 7 In the interim while he was 
a! . gone then did someone begin to clean up the room? 
i | ; As I think that the cleanup 
5 started immediately after the child died. 
@ | 6 On And who was involved in that? 
| A. I don't know, I imagine 
a | 8 everyone. I recall that I went back to the desk 
i | 9 because Dr. Jedeikin asked me to come and help him 
to recall ‘the events before he had gotten there. 
J a Om This is for the purposes of 
i his report to Dr. Fowler? | 
jl 12 A. For his own notes. 
a | 1) On His own notes. 
14 A. You will recall that he didn't 
a | 15 arrive immediately, that Dr. Kantak arrived 
i 16 immediately. 
OF All right. And then when he 
I 
4 
J 
J 
i 
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a I) itisue ecg cea Fa) a 
| 
2 
‘C10 samples? 
3 
eS | A. Right. 
OF Did he take those samples 
a 5 immediately when he returned? 
| 6 A. I can't remember exactly but 
7 it seems to me that he went and he said leave every- 
| 8 thing as it is and after having spoken with 
Dr. Fowler and I believe I was still at the desk at 
a | this time because he came back and he asked me to 
4] 8 review what had gone on and he was writing his 
11 physician's note. So that as soon as he hung up 
aa 12 the phone from Dr. Fowler he went back to the room 
13 to tell them to just wait a minute and then he went 
_j 14 to write his note and when he had finished doing 
a 15 that then he went back to the room to obtain the 
| 16 samples. 
a Q. Did you go back with him to 
a the room? 
a 12 re Yes. 
Zz 19 O. He obtained the samples and 
20 then is it at that point that you began preparing 
a yal the baby for the parents? 
22 A. Yes, 
a 93 Or All right. And your under- 
| a standing is that prior to him going back to the room 
ti oa 
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(Hunt) 


1 
Re 2 
-Cll with you after talking to Dr. Fowler some aspects 
3 
of the cleanup of the room had already taken place? 
4 A. That's right because we hadn't 
S received any instructions to the contrary before 
6 that. 
7 os All right. And his instruction 
3 at that time was leave everything the way it is? 
A. RIGHE = 
9 
Os And then you indicated that 


from the garbage? 
A. The intravenous bags and 
whatnot had already been thrown in the garbage, so, 


I retrieved them from the garbage so that he could 


14 
15 obtain the samples he wanted. 

Or And what garbage was this that 
ss you retrieved them from? 
y | A. The garbage from the room. 
18 OF in thesroom. PWouldthi's! be 
19 just the can with the plastic bag in it? 
20 A. ‘Right, at the sink, yes. 
21 OR And into that was put, what, 
2? the IV bag? 

A. And all the buretrol and 


tubing: 
24 


—_ 
WR 


you assisted in retrieving some of the equipment 
25 
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(Hunt) 
oe Needle and everything? 
A. Well, the needle might have 


been taken off, I don't know. 


Qe And where was that put then? 
A. Where did I put it? 
O% Where did you put it after 


you retrieved it? 

A. I put it back into the garbage 
after he had taken the sample that he wanted. 

Ov Oh, I see. So, he took his 
Sample out of the bag and it went back in the same 
garbage can that it would have been in before? 

A. Rigqnres 

THE COMMISSIONER: These buretrols 
and IV bags are they not reusable? 

THE WITNESS: No, they are not. 

THE COMMISSIONER: What happens, 
why are they not? I know nothing about this, as you 
no doubt have discovered from that idiot question. 

THE WITNESS: Noy Perrs just “erat 
they would be contaminated. I mean, they should 
be fairly sterile and kept as clean as possible and 
that you wouldn't be able to use the same setup on 
the same patient. And also even for the same patient 


thereis the chance of contamination or of it picking 
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up things, unwanted germs sort of ching. SO, they 
need to be changed quite often but certainly they 
are not reusable. 

THE COMMISSIONER: 2OU "do "refill 
them though from time to time? 

THE WITNESS: The buretrol is 
refilled because the bag is changed, the bag can 
actually be changed. 

THE COMMISSIONER: Yes. 

MR. HUNT: QO... All Fight. Well, 
you took a sample from the bag; was there any other 
samples taken from the items you received? 

A. I believe there was more than 
one. 

Oe All right. What about samples 
of the tubing or the bag itself, was there any of 
those taken? 

A. It was my recollection that 
he took the samples from the IV bags. 

OF And then the material went 
back into the Sar peeeet ees it had been to begin 
with? 

A. Yes. 

OF And at the same time or about 
the same time he took the samples of blood from 
Baby Cook? 


A. R2qnt. 
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TORONTO, ONTARIO (Hunt) 8490 
1 
| DD 
DP/cr 2 Q. And what happened after that. 
| 3 Did the clean-up then continue in both cases? 
4 i\pn Right. 
5 Q. And the baby was prepared and 
removed from the room for the parents? 
: A. Yes. 
7 é 
OF And the room itself then was 
8 cleaned? 
9 A. Rites 
10 Q. When he said that everything 
i1 was to be left untouched when he went back to the 
re room you interpreted that to mean while he took the 
samples or got the samples. Was there any indication 
i from anyone after that point in time that the way 
in which the room was ought to be left, in other 
15 words leave the material in the garbage, leave the 
16 other items as they were? 
{7 A. I am not sure what you meant. 
18 My understanding was that as is the normal routine 
19 after an arrest, the room is a mess, soa eT 
Operation just automatically starts to take place. 
a It is my recollection that Dr. Jedeikin went, made 
a phone call and then as soon as he finished that 
22 phone call he went back to the room and said hold 
23 everything, leave everything the way it is right now. 
24 
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Nelles, cr.ex. 8491 
(Hunt) 
1 
| 2 2 So the clean-up operation had begun and that is why 
| 3 the bags and what not were already in the garbage 
4 and he said, just leave things as they are. I 
| 5 thought that he wanted to take these samples but he 
did not have time to do it right at that moment, 
: that it was more important to him that he go out to 
| : the desk and write his notes before he took these 
8 samples. 
4 0. Ll understand that, but after 


the samples were all taken then as far as his 
instructions went the room could be cleaned? 

A. Right. 

oF In your notes that we have not 
seen about Cook, did you record anything back at the 
time about this incident after the deaths, the taking 
of samples from Justin Cook, the reaction of Mrs. 
Trayner, the taking of samples by Dr. Jedeikin from 
the material that you retrieved from the garbage? 

A. I had written that, yes, not about 
Mrs. Trayner but about Dr. Jedeikin and taking the 
samples. 

Os Do you remember the incident 
that we have already discussed concerning Mrs. 
Trayner's reaction to him taking samples from the 


baby independently, but you have notes on the other 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Nes ney , CL.@X. 3492 
1 
2 material? 
3 A. Right. 
j MR. HUNT: I don't know what position 
we are exactly in on this. It would be I suppose 
2 of interest to know if the notes contained any other 
6 information about this, but I am not going to press 
7 the matter at this point if there has been some other 
8 resolution to it worked out. I thought at one point 
9 someone was going to read from the notes during my 
10 friend's re-examination. 
MR. SOPINKA: I agreed to do that with 
se respect to, Mr.. Strathy's question,. but I have no 
e objection to my friend asking Miss Nelles to look 
13 .over her notes and say whether there is anything 
14 she has not said on that subject in the notes and 
15 if there is, to read it, but I am doing that without 
16 prejudice to the noises that I hear back here saying 
7 that I have now waived any privilege. 
THE COMMISSIONER: Is that satisfactory 
18 
to you? 
19 
MR. HUNT: Second best. 
20 THE COMMISSTIONER:...No,, no. , You.can 
21 press for the best but if second best is satisfactory 
22 to you we will settle for that. 
23 MR. HUNT: I am being guided by your 
24 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Nelles, Ccr.ex. 8493 
(Hunt) 
2 ruling a long time ago. 


THE COMMISSIONER: I don't know that I 
4 made a ruling. 
MR. HUNT: You did actually with Nurse 


Brown and she had refreshed her memory from the 


aa ss = 
Ww 


statement and I suggested that allowed me to see it. 


THE COMMISSIONER: At least I agree 


=, 
co 


with you, if she has refreshed her memory froma 


9 document, and I am not sure that she has. Has she? 
10 MR. HUNT: I have not explored that 


11 exactly. I can. But the problem at that time was 


I think your ruling was even though Nurse Brown 
had refreshed her memory from it that that was not 
enough to let me see it and it was only after a 
number of repeated references were made to the 
statement that you decided to have it distributed. 
THE COMMISSIONER: No, that was not 
t7 quite it. Some time ago I made a ruling, I have 


18 made so many of them recently that I may have to 


get them indexed and put in a book, but one of them 
was with respect to the statements that were made 
to the police. The police had put them all down. 
They were the ones. I got a little worried that 
too many people had copies of those and too many 


23 people kept referring to them and it then became 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Nelles , Cr .ex< 


(Hunt) 8494 


unfair for all counsel not to have them. This is 
quite different. These are notes which she made 
herself. If she has referred to them in order to 
refresh her memory I think the usual rule is that 
counsel who are cross-examining have a right to look 
at them. They don't become evidence at all but you 
have the right to look at them. 

Now Mr. Sopinka has suggested that you 
might be agreeable, instead of looking at them, 
because there apparently is something in there that 
will affect Phase II, I think this is the main 
reason, you might be content to ask Miss Nelles to 
read it and see if there is anything else, and I 
think he adds to that his own undertaking that if 
he finds that there is indeed he will review it. 

Are you satisfied with that? 

MR. HUNT: I was operating under a 
misapprehension as to what the rule was. If I could 
just ask her if she has refreshed her memory from 
them then I might apply to actually look at them 
myself. 

THE COMMISSIONER: AULA CL Git, 

MR. HUNT?) O. «You Nave heard all that. 
The point is did you use these notes with respect 


to Cook, read them over in preparation for testifying 


¥ 


7 lca 7 z 
ay “ne may j a : 
ana 


€ >") a ' 
i Le o es =| 
i ote aka eal op 


' 
“f n wy oy < 
a oo 


4 : 


| * 
uo sais Sateen ee diane aie 8 


med’ S6pRLAOOL 2° haogead atde serps: 9d) sétaie 

| 16089 Setsitat nk Bnkdiedite "aik yldheusqas SasdF seuGond ; 

i add au bah linus, | | BS 7-7 sag%is It fw 

| ot seliey sade. des. at oaastoo ad sripam wav. ndeset 

Tos  38L6: petandrria ei ate? df e62.506 31 Sase 

| oe sete Da idedsebmw nwo eid Sen? oF shies of) anistg 

tiwetver Ifiw ef beshit AS, eters sins Sbhosd. od | 

| Stadt Ofiw Sesle~ses wow axA af 

| & abe: eiitsiado 2mw 1 :THwUH. 5M = 

| hives DYE .Aew eici act sar of Se orksastordasein i 
mort Wwionam 2964 baleetten eal ede 2A wee des terri bas 

| met? 26 2ool ¥Llavtos of (qm Sieg tweed weds L. 

 tloegn 


<tiptiz LIA sheet ar 
Jed? [is Sbeseed evan do¥ ..6 - :t4Ue an 
tosg2a7 djiw 2agon saat ees voy Blib ai dalog eft 


paiytitess s0% ooitszaqexq ni xavo med? bean ,godd 4s 


ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Nel les j cr e ex Z 8 4 9 5 
(Hunt) 


1 
2 here to refresh your memory as to the events? 
3 A. Vespa it vdids 


when was the last time that you did it? 
A. [fchinkethewlast time Ieread 


them was maybe Thursday or Friday of last week. 


= -_ Psi h| «= 
ip 


6 Q. Did you do that recently or 

Or Was that in preparation for 
the interviewing that was going on last week of 
yourself? 

A. Yes. 

THE COMMISSIONER: I take it all you 
Want tordo:is*taketa look at ait. 

MR. HUNT: I would like to take a 
LOOkeatri.t. 

THE COMMISSIONER: Do you have any 
objection *tosthat, "MoseSopinka®e 

MR. SOPINKA: I think we have been 


17 fairly liberal in producing them. The relevant 


18 refreshing is in the witness box. The witness 


refreshes her memory in the witness box. If the 
witness refreshes her memory in the witness box then 


there may be a different rule. 


THE COMMISSIONER: If they had been 
used for that purpose I think it would be reasonable 


23 for him to look at them if he wants to, but I can 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Nelles , cr.ex. 
(Hunt) 8496 
) 1 
i” 2 see there may be certain things in these notes that 


WwW 


might be for some reason privileged or might not be 


4 relevant or something like that. 


MR. SOPINKA: I submit the whole 


notes are privileged. The only reason they are 


Oo 


getting them is because I am co-operating. 


“I 


pe 


THE COMMISSIONER: They are not being 
produced as evidence; they are not being tendered 
9 and are not going to anyone except to Mr. Hunt to 
10 UGOKTaty se liatet Ss adie 


11 MR. SOPINKA: Frankly, these notes 


also contain matters that relate to Phase II and if 
I had your assurance that they are not going to 
be distributed far and wide -- 

THE COMMISSIONER: They are not 
going to be distributed to anyone at the moment 
except Mr. Hunt and they are not even going to be 


17 distributed to him. He can look at them. 


18 MR. SOPINKA: I am content for him 
to look at them. He is fairly reliable. 

THE COMMISSIONER: Would it be 
convenient to look at them over the break? 

MR. HUNT: Yes. 
a MR. TOBIAS: If I might just raise 


23 one point. 
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stnieg eno 


| et ae netics ero. Jo 
(Hunt) 

wf 
? 1 

_| D MR. SOPINKA: I knew it was coming. 

| 3 MR.. TOBIAS:...I am happy that I don't 
. disappoint you, Mr. Sopinka. 

| . If your ruling as I understand it is 
. =) 


that they are not being put in as evidence but they 


n 


are to be used by counsel as an aid to cross- 


7 examination because she has used them to refresh 
“ 8 her memory, then I don't understand how you can 
q 9 allow Mr. Hunt to examine the notes without giving 
10 all other counsel that same privilege. 
jj MR. HUNT: Because I am cross- 
11 ees 
examining. 
. 2 MR. TOBIAS: AS a practical matter 
I 13 then each one of us in turn when we get up to cross- 
14 examine will say that we want to see the notes and 
I 15 all that will accomplish is a lengthy delay as each 
7 16 one of us in turn stands up in the middle of our 
7 cross-examination to read the notes. 
i MR. PERCIVAL: Mr. Commissioner, if it 
4 will help you that is of course what I intend to do. 
E| a I am going to ask for them. It was up until yesterday 
20 that we saw any notes of this witness and I am 
a 21 delighted to see that there is something here. 
| 22 THE COMMISSIONER: Is there some 
23 possibility that we could exclude the Phase II 
yy 
ij 25 
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ANGUS. STONEHOUSE & co.Lto. Nelles, cr.ex. 8498 
TORONTO, ONTARIO (Hunt) 


— 


bo 


aspects of it. Perhaps we could put it between you 


and Mr. Lamek to sort it out. Do you have a 


w&w 


> 


MR. LAMEK: I may have, Mr. Commissioner 


The notes were provided to me, I should explain, 


oO 


wm 


on the understanding which I had from Mr. Brown 


that they could be distributed to counsel if 


= 
0° 


necessary and that being so I am a bit puzzled that 


Mr. Sopinka is now asserting some privilege in 


\o 


solution to this problem, Mr. Lamek? 


10 respect to them. But in expectation that the question 
11 of their distribution might arise I made an attempt 
to delete from them those matters which go to Phase 


II and maybe over the course of the break Mr. 


Sopinka and I can agree as to the proper contents 


ph 
bh 


going to Phase I only. 


THE COMMISSIONER: What we will do 


— 
wr 


16 then is over the break - I take it you have copies? 
17 MR. LAMEK: Yes. 
ij 18 THE COMMISSIONER: You can go to the 


original, take a look at them, Mr. Hunt, whereas 


— 
ve) 


Mr. Sopinka and Mr. Lamek will decide whether they 
can agree on what is to be distributed. 

Now, Mr. Percival, are you going to 
be happy with that? 


zs MR. PERCIVAL: Mr. Commissioner, we 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO Nelles (Cag (Sb <r 


(Hunt) 


8499 


Pass 


10 2 worked out something on another occasion with Mr. 


Lamek's volunteering. I am quite content under the 


Ww 


of these notes that relate clearly, in Mr. Lamek's 
judgment, to Phase II. I think that is quite 


proper because I don't intend to go into aspects 


of Phase II at this stage in any event. 

THE COMMISSIONER: I think everybody 
will have to be content with that. 

MR. PERCIVAL: We did that before, if 
you will remember, with the police reports. 


THE COMMISSIONER: All right. I will 


leave it in your hands and in Mr. Sopinka's, Mr. 
Lamek, and while you are working I will have a cup 


of coffee. 


circumstances that I not be permitted to see any 
---Short recess. 
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ANGUS, STONEHOUSE & CO. LTD. Nelles, cr.ex. 8500 
TORONTO, ONTARIO (Hunt ) 


=-= On “resuming: 

THE COMMISSIONER: Yes, Mr. Hunt. 

MR. SOPINKA: Well, in my usual Spirit 
of co-operation everybody now has the statement. 

THE COMMISSIONER: I hope that every- 
body is metaphorical, it is not going to appear on 
the front pages of the Globe and Mail like that 
tomorrow. 

MR. HUNT: It may very well be knowing 
counsel. 

MR. PERCIVAL: Mr. Commissioner, that 
was because I threatened Mr. Sopinka with quoting the 
leading authority on Evidence called Sopinka and 
Lederman, that was directly against him. 

MR. SOPINKA: I don't mind whether it 
is against me or for me as long as I sell more books. 
I am sorry now that I gave my friend the statement. 

THE COMMISSIONER: Well now, with the 
document before you I even got a document I can tell 
you, also, the same document I think came to me, when 
they decided everybody else could see it,they,as an 
afterthought , decided to give me a copy too. 

MR HUNT 2801 “think @iigotsiteas fan 
afterthought too. 


MR. HUNT: Q Just to deal with the 


ere) wn Hat ts ot cur sie wits 
. .WOszOMOS 
bwin sit, sane yey are TMU Fi 
. tegmioo 
Sarit cinta. amt ares as 
sd3 gmtsoup idiw slaiqad. 3 jiu ibaa T seusved eaw 
bos atniqod pel feo sonebiva the #3 Lions oad tases 
mini denians eiieadin esw Yadd .msmrebsd 
tt Sterverw Sabm 3'ob 1. sATMISOR LAM 


-i4oc) g20n Lieke I e& pool ke on aGt FO SH deBiape wo . 


treme Jage eh2 Khreigs wus svao ft 7982 Won \rtoe ma i 
ef3 diivw ,won ffeW <ARAOLeSST MMOS aHT | 
Lies m65 © Geemoon « Jon neve l uoy Stotes anadiggch 

iomw ,on of amen datdd I tnsmyeob eine ant joele wey 
on 26 ont +t ene Slaon selma yYoodyysvs Bbebingi- yads 
.003 YEOO & AM virip oF Sobioeb, tipwotdtesi« 

mm 2h ti Sop. 3 dais £ +THUR .aR 
. sont stHhovede resis 

ait dziw fash of dev © 200 RM 


—— 


24 


Z5 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Nelles, cr.ex. 8501 


(Hunt) 


Cook matter and your recollection of it here. The 
notes as I see them at page 215 don't have any account 
of the cleaning up of the room, or any materials that 
were retrieved from the trash and later DUt “back, is 
Chat = fAarr? 

A. I don't have one. 

Q. Well, in keeping with usual 
Organization here. 

MR. SOPINKA: When I said everybody -- 
MR. HUNT: 80 Fes Sabott “hale way 
down page 215. 

A. in ees 

Q. That is on mine in the upper 
right-hand corner. 

A. Well -- 

0. Please, I hope you have 215 or we 
arevrreally sin trouble. 

A. Well, okay. I think that I have 
to explain that that is not my writing, “that "as I say 
these notes were prepared together with Mr. Cooper 
and I was responding partially to questions that he 


asked as well as to my recollection, so that I didn't 


write down everything that I remember happening. 


Q. Fair enough. 


A. I was sort of told to write down 
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ANGUS, STONEHOUSE & CO. LTD. Nelles , CL.eX. 8502 
TORONTO, ONTARIO (Hunt) 


the events of the evening. 

Q. Let me just go back a step then 
because I might have misunderstood you before the 
break. I thought the notes that you did that were 
not prepared solely by you were - related only to 
Baby Estrella; was I wrong in that interpretation? 

A. Well, as you will see the notes 
in the latter part are not my writing. 

Q. The writing changes. 

A. So I sat down and started to 
write what I remembered, and then I was joined by 
Mr’. Cooper. ~ Like ‘he sort’ of ‘told me, start to: write 
down what you remember, and then he came in later and 
took up where I had stopped, or from where I had 
gotten to at "that pointy 

Q. Wathsyou dictating iasi f tiwere, 
Or giving him your account? 

A. Right 

0. And the portion on page 215 
then that I referred to is in Mr. Cooper's handwriting, 
and it is his notation of what you were telling him 
about the events after Baby Cook died? 

A. And some of - answers to some 
of his questions. 


Q. Your answers to his questions? 
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TORONTO, ONTARIO (Hunt ) 
A. Yes. 
Q. And what you are pointing out 


is that with respect to the incidents after Baby Cook 
died and the retrieving of material from the trash 
that you didn't - -he didn't record all of your 


recollections on that? 


A. Right. 

0. On those events? 

A. Right. 

Q. The one he recorded apparently 


deals with the taking of the blood sample and samples 
from the intravenous bags because of the investigation. 
He didn't set out in any detail your recollections 
with respect to what happened in the room? 

A. Right. 

Q. So that just to sort of summarize 


it; the notes that we have relating to Pacsai are 


all yours except for the notations in the margin? 


A. Right. 

Q. Because they are the first ones 
you prepared? 

A. Right. 

Q. The notes with respect to Miller, 


Cook will be notes that you prepared while you were 


Sitting down with your counsel getting ready? 
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A. Right. 
Q. They are -- 
A. MOSt, L think in the case of 


Miller they are in most of my writing with writing 
in the margin; and that with Cook it is only half as 
you can see my writing; and with Pacsai I seem to 
recall that it was almost all my writing with just 
writing in the margins. 

0. Let's move ahead. I wanted to 
ask you about some of the comments that are attributed 
to you that Mr. Sopinka dealt with you with on Monday 
morning. 

THE COMMISSIONER: Could I interrupt 
this just for a momnet? Just for convenience if you 
do take the approach that this document can be an 
exhibit it would be easier for us, but you don't have 
LO 

MR. SOPINKA: It can become an exhibit, 
I have no objection. 

THE COMMISSIONER: Well, all right, 
let's make it an exhibit then. It will be Exhibit 394. 


--- EXHIBIT NO. 394: Handwritten notes 
js haa re Justin Cook. 


MR. SOPINKA: I just gave to 
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Miss Nelles a copy out of my brief and I am going to 
give her the one that everybody else has. 

MR. HUNT: Q The first one I would 
like to deal with is the comment that is attributed 
to you after the death of Baby Pacsai. 

A. Right. 

0. You will recall that one. Now, 
I am referring to Exhibit 32C which is parc OL, tne 
documents put in at the preliminary hearing, and it 


is Tab A in that volume, do you have that? 


A. What is the exhibit number? 

Q. 32C, tab A. 

A. Tab A? 

Q. Yes, there should be three of 
those. 

A. I have 32C, Volume 3. 

0. Is there a Tab A at the back, 


near the very back? 

A. On yes; lam sorry. 

Q. Now, that is a one-page document 
dated January the 7th of 1982, and it is Signed by 
Phyllis Trayner. It purports to be a statement 
attributed to you, made by her in the presence of 
Sergeant Warr, Jerome Wiley and R. McGee re Pacsai. 


This is the account that on January the 7th of 1982 
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that Mrs. Trayner gave to one of the investigating 
officers and the two Crown Attorneys; saying that 
when Baby Pacsai died Sue said and then in quotes: 
"I am relieved Pacsai died because 
now doctors would listen to her ... ze 
that is you: 
"... about babies being really tsick! 

Maybe now doctors will listen when 

we call them in the middle of the 

Night." 

Signed "Phyllis Trayner". 

Now I think your evidence was that 
you didn't recall the exact words that you used. I 
put to you the written account on January the 7th of 
1982 that Phyllis Trayner gave when being interviewed. 
I appreciate that you have now given your explanation 
of the circumstances in which you made your comment 
and the context. Would you agree with me that 
standing -- 

MR. SOPINKA: Wait a second. I don't 
think my friend - there is no proof that Phyllis 
Trayner made that statement and there is proof to the 
contrary. We have not heard from Mr. McGee, and his 
evidence as to how he supports that statement in Light 


of what Mrs. Trayner said at her preliminary hearing 
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EE.8 


1 

2 which is quite different. That statement indicates 

a that Susan Nelles said she was relieved that Pacsai 

4 died. Whereas in giving her sworn testimony this 

: is what Phyllis Trayner said at the preliminary 
hearing,and this is in Volume 5 at page 971. 

3 Mao HUNT se Li. could: just interrupt 

‘ my friend before he gets a full head of steam up. The 

8 question I put to the witness was very particular. I 

9 said: 


"On January the 7th of 1982 this is 
the statement that Phyllis Trayner 


signed and it is her signature at the 


bottom giving an account of a comment 

allegedly made by this witness." 
Now, I haven't got into this question. 

THE COMMISSIONER: That is not a 
question at the moment, it is the statement. 

MR. HUNT: That is the statement and 
that is what Il iprefaced it by: "On January the. 7th of 
1982 -tniseis Phe account, she gave. .<. ", that. is 
Mrs. Trayner gave to the investigating officer and 
Crown Attorneys. 

THE COMMISSIONER: Yes. 

MR. HUNT: And I haven't dealt with the 


application to cross-examine Mrs. Trayner at the 
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preliminary hearing or anything else. 

THE COMMISSIONER: No. 

MR. HUNT: My question is not one that 
is designed to attribute to this witness the statement 
that she has already explained. 

THE COMMISSIONER: Yes. All Ficnt. 

MR. HUNT: nA aY friend,. © <hink ne 
is -- 

THE COMMISSIONER: I guess we will 
wait and see what his question is’ before” ="just® don't 
answer the question until after. Let's have Mr. Hunt, 
obviously it won't be relevant if he is not going to 
ask her to confirm or deny this statement, it won't 
make any difference what she did say in the ERQUITY . 

MR. STRATHY: I don't know what the 
purpose in putting the statement to this witness is? 

THE COMMISSIONER: Give him a chance, 
we will give him a chance and let us see what he says, 
for another couple of minutes and Miss Nelles has 
promised not to answer the question for the moment. 
patel ba beg ais a Pak 

Me SO TRATHY:* “ATI fight, 16t's hear 
the question. 

THE COMMISSIONER: All right, go ahead. 


MR. HUNT: I am glad Mr. Strathy has 
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agreed to hear the question. 

0. Alirrighes © “Now; all that having 
been said, I preface my remarks by saying January 
the 7th of 1982, this is the account of a comment 
attributed to you, signed by Phyllis Trayner on that 
date. 

Now you have indicated that you don't 
recall the exact words, you have given your account 
of the context in which you made the statement, 
et cetera, and that I think you have said that you 
were not relieved that the baby had died, because 
you were relieved that as a result of all ‘the 
circumstances there would be an investigation into 
the matter. Is that fair? 

THE COMMISSIONER: if am not sure if 
that was at the same time. I thought that was some- 
thing she said, she was relieved when the investigation 
took place and that was in March. 

MR. HUNT: No, what I am suggesting to 
Miss Nelles is that rather than this, what we have 
in front of us here, a statement ,I am relieved Pacsai 
died; your comment is, well, you can't recall the 
exact words, was to the effect that you were relieved 
that the result of this whole incident was going to 


be that there was going to be an investigation into 
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the circumstances that would get to the bottom of it. 


MR. STRATHY: Well, maybe what my 
friend can do is put to the witness also Mrs. Trayner's 
evidence in chief at the preliminary, where she 
explained that statement that my friend has in very 
precisely the same terms the witness has used before 


this Commission. 
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TORONTO, ONTARIO (Hunt) 
MR. HUNT: When Mrs. Trayner is 


here I will do all of that for my friend's benefit. 
But what I am trying to do right now is to get from 
Miss Nelles, and I am just really setting the stage, 
I know my friend is very sensitive about this 
because Mrs. Trayner of course was cross-examined 
under Section 9 at the preliminary hearing to get 
to the bottom of it but I'm not interested in that. 

THE COMMISSIONER: Could we just 
close up this tab and not make any reference to it 
at all and then rephrase your question. Because I 
think you can do it quite well without that. 

MR..+HUNT: Yes «iathink tacan. 

MR:...STRATHY : iumight.say dam not 
sensitive about the fact that Mrs. Trayner was 
cross-examined, I'm sensitive to my friend only 
putting half her evidence to the witness ei thoie 
any explanation.of it. 

THE COMMISSIONER: GATS MW LI Baa ie bey eee 

MR. HUNT: I haven't put her evidence 
yet. 

THE COMMISIONER: I'm going to 
suggest that he now just summarizes what the 
evidence is, put it to her what evidence she has 


given and you say, what was the nature of the 
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relief or whatever you want to do and we'll get 
there. 

MR. HUNT: Dawhly try jbtathatiway . 

O% Please, I want you to listen 
to me, you look suspicious. 

A. No. 

QO D'menot htisving to misstate 


what you have told us. Am I correct that your 


recollection of this comment that has been attributed 


to you is not as we have just seen, a comment that 

you were relieved that Pacsai died, but rather, 

you were relieved at the fact that there was going 

to be an investigation into the cause of death that 


would get to the bottom of the question of why he 


did: 

A. Tedon’t thinkethata ishexactly 
Lie 

Or Ald, righteasYou'helpyme;with 
what Ztsis: 

A. fe thinkithats’ liwassyerying to 


say that I was not relieved, as you put to me, that 
the baby died. In fact, I was relieved that now 
maybe it could be seen that what I had been trying 
to say during that night) andstryingptomexpress to 


the physicians that this baby was ill and that he 
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was exhibiting signs of not being well and in fact 
the physician had gone home that I felt should be 
listening and that I felt that now at least this 


would be made known, that here was a nurse who had 


Said that from every observation she had this child 


was not well and that obviously the doctor didn't 
believe that because he went home. 

Ox All .“vight.. 

A. But the evidence here showed 
that in fact he hadn't been well and he did need 
attention. 

QO And your relief was at the 
fact that the was going to become known? 

A. Known. 

Ox Allaright;,) Allsl want. to.say 
is Mrs. Trayner can come here and explain why her 
name is on that piece of paper and anything else she 
wants to explain about it, but what I'm saying is 
that that is very different than what we just 
looked at, the statement attributed to you "I'm 
relieved that Baby Pacsai died". 

A. That is not my wording or that 
is not at least what I meant by that statement. 

Q. All rights.) Xou wouldnitswant 


to be associated with that statement "I'm relieved 
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that Baby Pacsai died". 


A. In that straight wording, no, 
I would not. 

O- ALE right, 

MR. STRATHY: I wonder now, 


Mr. Commissioner, to complete the story whether I 
could read to the witness just while we are on this 
Subject the way Mrs. Trayner explained that statement 
at the preliminary hearing and ask if it accords 
with what her statement was at the time, thatnis, 
Miss Nelles' statement. 

MR. HUNT: There are pages and pages 
of cross-examination by the Crown of its own witness 
on this statement at the preliminary hearing and 
if my friend wants to read it all, I mean, we are 
intojalbitsof iatcontest iherex 

THE COMMISSIONER: I think the 
best thing I can do is wait until - you want to do 
it right away, Lskthateres 

MR=«etSTRATHY : There is one sentence 
and I would simply like to put the one sentence to 
the witness and ask whether that accurately expresses 
the sentence. 

MR. HUNT: My friend knows full 


well there is much more than one sentence behind 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO (Hunt ) 8 a a | 5 


Mrs. Trayner 's "posiition that was taken at the 
preliminary hearing and to select one sentence out 
to say that that is what her position was is very 
misleading. 

THE COMMISSIONER: I am allowing 
him to interrupt your cross-examination to put that 
one sentence and then of course you have the right 
to go right ahead and put anything else you want 
and that's the only way I can do it. 

MR. HUNT: I promise you I won't 
read into the record the pages that go to the 
explanation of it. 

THE COMMISSIONER: All Fight. 
Well, you can change your mind between now and 
tomorrow and if you want to you may. All right, 
weswilisjust interrupt it for that one question. 

MR. HUNT: LI-wililesave it.for:my 
friend's client. 

THE COMMISSIONER: AY Pecigiie, 
go ahead, Mr. Strathy. 

MR. STRATHY: Page 970 of the same 
volume, Volume 5: 

"I can't remember the exact words. 

The word 'relieved' did come in. 


I took it to mean when Susan had 
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"said it’at that’ time in the conference 


ae spt 
w 


room was that she was relieved that 


now maybe the doctors would listen to 


ba I 
rs 


25 


5 her, especially that night, and hope- 
6 fully that another tragedy like this 
| 7 would” not occur. * 
7 8 Miss Nelles, does that basically 
set out the sentiments that you expressed that 
‘ night? 
| 10 | 
THE WITNESS: That" sarighe. 
| 11 MR. STRATHY: Thank you. Thank 
12 YOu sare 
| 13 THE COMMISSIONER: ALTSLIGHeE now 
14 Mrs nun. 
| 15 MR. HUNT: i-will®save Lt alt for 
Mrs. Trayner. 
| 16 
Os The point here is that state- 
| su ment we looked at signed by her is not something 
* you want to be associated with? 
| 19 A. Not in the wording that 
| 20 was put in, no. | 
71 OF AlieLignut. Lf .voul heard a 
| 22 nurse make aicomment like that "I'm relieved that 
53 this baby died because now we'll get an inquiry 
| into” it™, you would take that as4a very callous, 
24 
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horribly callous statement by that particular person, 
would you not? 

MR. SOPINKA: Well, 1, submit my 
friend is getting into Phase II. I don't see how 
that is relevant to this Phase. What he is 
suggesting is, the police had this statement and 
they rushed off and charged Susan Nelles because 
we have a callous nurse here. 

MR. STRATHY: This statement was 
made at the preliminary hearing. 

THE COMMISSIONER: Well, that wasn't 
the way I took it. I didn't take it as going to 
Phase II. But at any rate, there you are. Noy, 
can we leave this matter? 

MR. HUNT: It is probably going to 
get worse. 

THE COMMISSIONER: Alle ri caht. 

MR. HUNT: No,, IT submit, it is 
a perfectly Berane question. I mean, we have 
a confrontation obviously over what was said and 
who said it and what was signed by somebody else. 

THE COMMISSIONER: Well, no, I 
think it is clear from Miss Nelles just what her 
evidence is as to what she said and what she thought 


at the time. But I don't see anything in the Trayner 
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statement that has anything to do with the investi- 
gations, it has only to do with doctors listening 
to nurses when nurses tell them that babies are 
Sick and that to me has nothing to do whatsoever 
with Phase II. 

MR. STRATHY: ‘Mr. Commissioner, 
the statement that my friend puts to Miss Nelles 
is a statement made by Mrs. Trayner on January 7, 
Oe 

THE COMMISSIONER: hats. raghe, 

MR. STRATHY: Nine months after 
the charges were laid. 

THE COMMISSIONER: Yes. 

MR. STRATHY: BO, tt Ft s not 
Phase II I don't know what it is. 

THE COMMISSIONER: Well; no; no: 
he is not putting it to her for that PUrpOSe. At 
least, he may be putting it partly for that purpose 
but it also has some relevance to -- 

MR. STRATHY: He is putting it 
COVErY ana justrry cee conduct of his client. 

THE COMMISSIONER: Well, he can 
do that in Phase II. I refuse to ACCEDE Lt ror 
that purpose. I'm accepting it only for the fact 


that the reaction that Miss Nelles had upon the 
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attributes a comment like that to another person, 
to Miss Nelles, the comment "I'm relieved that a 


baby died" is, as we are just about te get into I 


| 1 
2 
| death of Kevin Pacsai. 
3 MR. SOPINKA: Well then he can't 
| ' * do that without giving the - that's our point? 
5 He can't suggest to her that that was her reaction -- 
| 6 MR>- HUNT? PraLan Sey 
| 7 MR. SOPINKA: -- and he's not doing 
8 that’ 
| 9 THE COMMISSIONER: But he told us 
what her reaction was and that's the evidence I've 
| 10 
got’ 
| il MR. SOPINKA: Well then that's the 
12 end of the matter for Phase I. Now he's saying 
| 13 but if you had that statement and you heard a 
14 nurse say that wouldn't you think that was a 
| 15 callous remark. That can only be relevant to 
| 16 justify what the police did. 
THE COMMISSIONER: Well, I haven't 
| ee heard him say that. 
“s MR. HUNT: L+wilt°explain *+it4te 
| 19 my friend. 
THE COMMISSIONER: Yes. 
MR. HUNT: Let's say that somebody 
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I 1 
2 

i suggest, a very callous, very distressing comment. 
3 


Somebody is suggesting that and that's not true 
then the motives of the other person for suggesting 
that at any point in time may well bear on the 
question of whether or not the person to whom it 


has been attributed was responsible for something 


se 
an 


in connection with that. That's the purpose. To 


8 
J 5 my submission, that goes to by how and what means 
the baby died, just as does much of the other 
| S evidence that we have heard about Mrs. Trayner's 
q 11 behaviour after the point in time when Miss Nelles 
| 12 was charged. 
| 13 THE COMMISSIONER: Welle tl wile 
14 concede that the behaviour might well be - but what 
J 15 more questions have you got with respect to this 
q 6 particular statement. 
‘ MR. HUNT: This particular one? 
J . THE COMMISSIONER: Yes. 
18 MR. HUNT: Well, actually, if I got 
; | 19 of Miss Nelles her reaction to this very callous 
20 comment that she doesn't want to be associated fala od oe 
i 21 then I am just about done that area. 
| 5 THE COMMISSIONER: I'm not sure that 
93 L accept your proposition it is quite as callous 
if as you Say. 
24 
i 25 
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ANGUS. STONEHOUSE & CO. LTD. Nelles, cr.ex. 
TORONTO, ONTARIO (Hunt) 
MR. HUNT: I was going to ask that 
though. 


THE COMMISSIONER: AS, yoursayiit is. 
Because in the Trayner - there is the explanation 
of why she is relieved. Relieved may not have been 
a very good choice of an adjective in this case. 

MR. HUNT: Mrs. Trayner may explain 
it however she wants. What she's got to explain is 
why on a particular day she puts her name to a 
document that says, that attributes to Miss Nelles 
a very damaging comment and that is the behaviour 
that we will have to deal with. 

THE COMMISSIONER: Well, we will 
come to the argument whether it is damaging or not 
because I am not overwhelmed by the damage. 

MR. HUNT: Well, that's the very 
reason why I wanted to ask Miss Nelles, she's the 
one who would be in the best position to know how 
damaging to a nurse who was responsible for the 
care of Baby Pacsai a remark like this is that 
she was relieved that the baby had died, a baby 
with an anatomically normal heart who had come in 
from another hospital, someone has attributed to 
her a remark that she was relieved when that baby 


died which, in my submission I was going to get 
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i 
F : 
P12 into this, was cal¥ous: 
3 THE COMMISSIONER: But that isn't 
& all she said. She said other things. She said 
5 why she was relieved and she was relieved because 
6 now the doctors would pay some attention to the 
nurses. 
7 
MR. HUNT: irat.'s" Tignes 
8 
THE COMMISSIONER: And I don't know 


whether that is a sentiment that is particularly 
admirable* or not but“it Ws" not just being relieved 


11 at the death of a baby. 


12 MR. HUNT: I agree. I agree it 


13 goes on to say that the reason for the relief - 
the point that is left though that I wanted to ask 
Miss Nelles about that is attributed to her was the 
remark that she was relieved that a baby died, 
relieved that the baby died; in other words, I'm 


glad that this baby died because now something else 


roms 
So 


18 will be done. Miss Nelles has been very clear 


a, 
— 
ve) 


that that's not what she suggested or remarked or 


20 a remark that she was making or intended to convey. 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 852 3 
TORONTO, ONTARIO 
cr.ex. (Hunt) 


MR.»STRATHY:. No,.Mr...Commissioner. 
The one thing that strikes me as grossly unfair 
about what mMyp Eriendyisp,trying,tosdo is that he,is 
Only putting half the story to you. In Mrs. 
Trayner's evidence at the preliminary, she said that 
she told Sgt. Warr and Mr. Wiley the whole story; 
in other words, the explanation for that statement. 

We all know about police officers 
and Crown attorneys taking statements and the select- 
iveness of the way that the statements are written up. 

MR. aHUNTski Thathashan mnteresting 
comment. 

MR. STRATHY: We all know that. 

THE.COMMISSIONER: .I don't think 
vyomeneedetongo quite that far. 

MR, SOPINKA:wadj ami going toi call 
Mz .& Strvathy+in, Phases. < 

MR: SURATHY sown. myssubmissionzeit 
is grossly unfair of my friend to put only half the 
story to the witness and ask you to draw any con- 
clusions. 

THE COMMISSIONER: I cannot help 
but think you are making an awful lot out of what is 
a remarkably small matter. You have had the opportu- 


nity, and if there is one thing that is certain, Miss 
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Nelles has had full opportunity to say how she did 
feel on the death of Kevin Pacsai; so that at least 
is out. We still have not been able to take you off 
this, have we? 

MR. HUNT: The last thing I wanted 
to do -- I see you are having trouble with it, which 
makes it more impoxtantifer me.to.do it. 

This statement that we have here, 
it is a callous one, a very damaging one. 

THE COMMISSIONER: That is a question 
of argument. If you are asking whether Miss Nelles 
agrees or disagrees as to whether it is callous or 
not; I xvealily, with, respectatoaner, fedon ticare.. I 
don't care whether she thinks it is or not. [It is 
whether I do. 

MR. HUNTs Would it not help you 
to know what the person felt that it was attributed to? 

THE COMMISSIONER: Not a great deal. 
Sorrveabouts that. 

HB wHUNT AARON! tebes sorry . 

THE .COMMISSIONER: NO> #eLtswas not 
made in her presence; she was not there. There is no 
reaction,sheahadseto takestorit<s, Itadid.not.affiect 
her. It took place in 1982, some ten months after the 


time that we are concerned with. 
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MR. HUNT? "ft dia not affect who? 
Miss Nelles? 

THE COMMISSIONER: It could not 
affect anybody. It was made in January of 1982, and 
the last baby died in March’ of 1981. "It is the 
cause of death we are investigating. 

MR. HUNT: It may well have an 
effect on her in terms of some conclusion that might 
be reached by you as to how and by what means the 
babies died in terms of who may have attributed this 
comment to her, which she clearly indicates she did 
not make. 

In my submission, it is relevant 
butt can take a subtle hint. 

THE COMMISSIONER: Please. 

MR. SOPINKA: You must have a better 
one than that, though. 

MR. HUNT: 9. I guess I did want 
to move on to the comments that really have been 
attributed to you hy Mrs. Cook with respect to pre- 
baring fOr tiewworst, il you wia recall that 
incident. My friend again felt that was significant 
enough to deal with in chief with you and, to refresh 
your memory, it is my note that Mrs. Cook indicated 


that on the Saturday night before Justin died - we 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Nelles 
Ccr.exX. 


8526 
(Hunt) 


don't know the time; it was some time late in the 
evening - when she came in to visit Justin, you 
said something to the effect, in response to a 
question about his condition, "Don't look at the 

best; look at the worst because he might not make it." 

Indeed, I see in your own notes 
at page 213, about half-way down, that you record 
that, "The Cooks then asked me about his surgery and 
I explained he had been through a great deal that 
day and probably the best thing for them to do was 
to try and prepare themselves for the worst." 

So, I take it whether or not we 
have the exact words of what was said, there is 
agreement that, at some point that evening, you 
suggested to them that, in respect of Justin, it 
might be best if they prepared themselves for the 
worst, in terms of his prognosis? 

A. In terms of his surgery. 

QO. Do I take it there is a 
distinction between that and him dying, or were you 
really saying to them, 'be prepared for him to die'? 

A. I was answering their 
question about what would happen the next day in 
surgery or what was going to happen the next day when 


he went for surgery. I can't remember exactly how 


element eee eee 


=e eat a et 
cc — | i . 
Ms ue es rac eee nia prague 
Pe os 3 4 | 
no A HOH A sii 7 7 
bagdss Woy tad. BWOD: yeu-iacisnode APRS speig - 
has yabectitey, Bird dyed a bolas oats eNooD srt" wend 
teas Teas Jesry * Agporty ceed bedlad Hsahe igus. I 
S6v ab oo press” wot pasts, t@ad sts 3 yidadoxrey Sia Uab. 
" Jecow ais bes 26 [oematts . steqato brn Vat O29 
ew 100 10, tend Saw 3: ydey TF .oe 


ef Sts7 ,btS2 26W jew to abrow rs Sf} S8veEK 
Ov pnb wes og as anioc AOR DH. , Saris IL5058=ba 
t4 (Oise Po t5erree-s. oi 1 meds od bacteaoepe 
ot <Q) weLoghedt Lo zsie sy yatta SE. Seed oct Stine km, 


tlcOnpoty Rad, 20. Baad ab .desoy 


*WASUEMe @ri 20, atrtet mI o fi : 
B SS S299 34 ‘sted .t of af) 


goy isew. 1 PHYS wel beg del? aBewind naisonis ai 

"O18 of mid tok Batege: q 2d" grote of pel yee yikes 
tions poi tewens aaw I «A 

mi ya tren old nogyed Biwew sarw diode MOSS Bian 

netiw "sb txen oxtz reaggo oF ontop aaw désdw to Yspave 

won ylionxs todgemex s'neo I +H20Ptu0 %oX saew ed 


be i - a 


it 04 2 ’ 33th nex ow | se apts Pik 


S27 


ANGUS, STONEHOUSE & CO. LTD. Nelles 


TORONTO, ONTARIO 
Cr.ex. (Hunt) 


1 
G65 2 they worded it but they asked me specifically about 
| 2 the surgery and, because I was asked specifically 
4 about the surgery and I was feeling that it was an 
5 emergency surgery and, given the information that I 
| : had and the information that they, aS parents, were 
portraying to me, I was concerned that they had not 
| : ever faced any kind of possibility that he might not 
| ae make it. 
9 O7 So, in response to the 
| 10 specific question about the Surgery the next day, 
11 you were telling them, 'be prepared for the worst'; 
| 12 i.e. 'be prepared for Justin to die'? 
| e A. To the: prepared that that might 
be one of the outcomes, yes. 
| es o. So, you had knowledge, I 
15 believe, that that kind of a comment about a patient's 
| 16 prognosis was something that was usually done by 
| 17 the doctor? 
18 A. Rrght. 
| 19 2. And you will agree with me 
: that, to avoid having to tell them a lie about his 
| : condition and the surgery at that point, you could have 
- toId them the serious nature of the surgery and then 
Hn referred them to a doctor or taken steps to get a 
| 23 doctor to speak to them about that? 
24 
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ANeUs: CEN eee Nelles Zieks 
Creexs (Hunt) 


1 
Goce 2 A. That was not my decision at 
| 5 the time. 
4 Cs I appreciate that, and I know 
5 you had to make a decision at the time, but that 
é was open to you and still would have prevented you 
from having to tell them a lie? 
! A. I suppose, yes. 
é THE COMMISSIONER: I'm sorry, but 
9 what is the lie? 
10 MR. HUNT: Miss Nelles indicated on 
11 Monday that the motivation for telling them this 
12 news was to avoid having to oe them a lie about, 
| rE i“take It, the welfare "of "the chria. 
THE WITNESS: That I thought every- 
| as thing would be rosy sort of thing. 
= THE COMMISSIONER: It was to avoid 
| 16 telling them a lie, she toid them the truth? 
| 17 MR HUNT<* That 7S -ragnt. 
18 Gr So, the point here being that, 
| 19 in the late evening on the Saturday, you advised 
- them, in respect’ to Justin s*condition, to prepare 
| for the worst? 
21 
) A. To try and prepare, yes. 
= O% When he died then five or 
| 23 six hours later, some time in the early morning hours, 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Nelles 85 29 
Greer. (Hin) 


did you think back to your comment of the night 
before, five hours previous, to the Cooks about pre- 
paring for the worst - "I wonder how they might take 
that'? 

A. I don't remember if I did 
that. I could have: 

Q. I take it though that it 
would not surprise you that they would remember a 
comment like that when their child died suspiciously 
five hours later? 

A. Suspiciously? 

Oe I'm saying it would not 
SUrprise you if iteturnssout thatetheur chilidudied 
Suspiciously five hours after the comment was made; 
they would remember it? 

A. They would remember what I 
said. I don't know whether I would term -- I would 
not have said that he died suspiciously. 

On No, no. I am not asking you 
to comment on that. I am just saying that the facts 
as we have them here, lists it as one of the suspicious 
deaths in the Atlanta Report. If-it turns out that 
the baby died five hours after the comment was made 
under suspicious circumstances, it won't surprise you 


that they remembered that? 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 8530 
TORONTO. ONTARIO 
er,ex, (Hunt) 


A. I remembered it, so I am not 
Surprised that they remembered it. 

5 And you are not sure whether 
you thought about that and the significance of that 
immediately after Justin Cook died? 

A. I am sure I remembered that 
I told them. 

oO. You are sure you remembered 
that you told them? 

A. I think I remember that I 
told them but I don't remember thinking that they 
wouldtthinkes lisot a:hat. 

Q. Then we have as well heard 
about the comments that, again, my friend dealt with 
in his examination in chief of you, something to the 
etfectywot and wt animmotijery ing, to misquote at but, 
to the effect that) 'six out ofivseven ain'tibad"i or 
HbeuUTy Out fof isix misieibad's 

This was attributed to you by a 
number of people, who suggested that the comment was 
made by you after the.death of Justin Cook. 

Do you recall the comment I am 
talking about? 

A. YesS+lidoyw 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 
TORONTO, ONTARIO 
cr.ex. (Hunt) 


evidence, suggested, I believe, that you had never 
spoken to Lynn Johnstone about that comment? 
A. I don't remember talking to 
Lynn about that, no, because she was not there at the 
time and I don't remember seeing her again afterwards. 
Qs You appreciate that she has 


given evidence, at Volume 104, Mr. Commissioner, 


pages 3783 to 3786, that it was reported to her that 


you had made this comment and that she spoke to you 


10 about it and asked you, or suggested to you that 

12 felt you were just dealing with your frustrations 

i3 that way. Were you aware that she had said that? 

A. I learned from her testimony 

a that she had said that but I don't recall that she 

fs said that to me at the time, no. 

16 Os That did not refresh your 

17 memory as to any conversation you might have had 

18 with her? 

19 A. It is my knowledge that I 

a6 made that statement in the morning after Justin 

Cook died in the utility room and that she was not 

| z present and I did not see her again that morning. So, 

e feecankt Shderstand how she could have heard it before 
23 then. 

24 
| 25 


11 you were not serious, to which you said, no, and she 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 


TORONTO. ONTARIO 85 SZ 
er,ex,. (Hunt) 


On There is a difference in 
recollection between you and Lynn Johnstone as to 
whether or not she spoke to you about you having 
made the comment? 

A. Raghts 

Q. inaany event) «Iotakesrtesthat, 
given the nature of the comment, and you have now 
explained the context in which you meant it, it 
doesn't surprise you that certain people recall 
having heard you make it? 

A. In answer to your question 
that they recalled hearing...? 

| Q. It doesn't surprise you that 
they recall it, given the nature of the comment and 
the circumstances in which it was made? 

A. Yes, it does surprise me to 
some extent. 

QO. Would you agree with me that 
on its face, without your explanation for it, it 
does appear a somewhat callous comment? 

A. . Noteintlighttofewhat had 
happened and that, in fact, what I was saying, that 
four or five or whatever out of seven babies had 


died in the last seven nights that we worked and that 


it was a fact, and my feeling when I expressed that 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 8533 
TORONTO, ONTARIO 
cr.ex. (Hunt) 


was Saying what a terrible record. In other words, 
how could anyone imagine such a record. 

As I pointed out before, the 
thing that I noted in looking at that statement was 
that the one person that viewed it as a callous remark 
and one that was in poor taste was the one person 
who had not been there during that time and could not 
possibly know what, as a team and what as nurses, 
we had been through. 

Os Of course, Miss Johnstone 
indicates, in her recollection, she thought enough 
of it to approach you and confirm that you did not 
really mean that. 

Bis But she is the only one who 
gives testimony that it was said before that morning. 
Everyone else recalls it that particular morning, and 
that is when I recall it. 

Q. Really, you are giving me 
an argument in favour of your interpretation contra 
Miss Johnstone's. 

A. . Which I can't do. I am saying 
that I recall that I said something to that effect 
and that the people who were in the room at the time 
that I remember being in the room, Marie Mandal was 


the one who was not present who thought it was not an 
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ANGUS, STONEHOUSE & CO. LTD. Nelles 8534 
TORONTO, ONTARIO 
Crsex. (Hunt) 


1 
GG12 2 appropriate remark. 
| 3 oO. Let us move on to Allana 
5 that Bertha Bell gave to this Commission concerning 
| her seeing Phyllis Trayner injecting a medication into 
6 
the buretrol of Allana Miller sometime at or shortly 
7 
| before 12 midnight on the night that she died? 
8 A. Yasis 
| 9 | Os And can I ask you, when you 


heard of that evidence, was that the first time you 


had ever heard of that? 


) 4 Miller. I take it you have heard about the evidence 
A. Yes’, 1¢ tits. 


7 i; 


ony i P 4 2 


wp ue Ne ee a <7 


| eae so ah eabey ade 
3 Bay | Paty | 


boy ria TOY me + hey ban . 2 ' P 
Udy qmkt teti? art 753+ e6y \sonabave abcd Ao bbsed | on 
| S3ett Io biped xeve Bad We 


Pe E +t ey’ : hf. 


Nelles, cr.ex. $535 


ANGUS, STONEHOUSE & CO. LTD. 


£5 


TORONTO, ONTARIO (Hunt) 
| 1 
an 2 QO. And were you shocked when you 
| DM/cr 3 heard that? 
4 A. Yes, I was. 
@. And I take it you were 
| 5 shocked when you heard that because you realized 
s that there was no medication prescribed to be given 
| 7 to Allana Miller at orgshorelyebeforesnl 2 olclock? 
8 Ris Right. 
9 Q. And you appreciate that one 
| 10 of the ways in which Mrs. Bell picks the time of 
i that administration is because she went into the room 
| at the time you passed her in the hallway taking 
a Justin Cook down to the echo lab? 
} ie Aa Right. 
14 Q. And you have indicated that 
15 you took Justin Cook down to the echo lab some time 
16 shortly after 41:45? 
7 A. That*s correct. 
1 Qs And do I take it then that 
you confirm Mrs. Bell's evidence with respect to the 
a time at which she thought you passed her on the way 
ay to the Bone lab with Justin Cook, which is at or 
21 shortly before 12 midnight? 
22 A. Yes. 
23 Q. Now, insofar as the administration 
24 
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Nelles, cr.ex. 8536 
| (Hunt) 
| 1 
2 2 of gentamicin by Mrs. Trayner is concerned at l 
| 3 o'clock, you indicated that you didn't specifically 
4 ask her to give the medication? 
5 A. I can't remember, I can't 
| remember, I may very well have asked her to give 
: aie 
| 7 : 
QO. But the thing that did surprise 
8 you to some extent was that she brought the medication 
| 9 ticket and the medication down to show you before 
| 10 she administered it? 
11 A. That was unusual, yes. 
| 2 Q. So no question that for whatever 
reason she went out of her way to show you that at 
5 1 o'clock what she was doing was giving gentamicin 
| i to Baby Miller? 
15 A. Yes. 
16 On And you certainly didn't forget 
i bey that? 
18 me That she gave the gentamicin? 
19 O. That she came down, went out 
of her way, came down and showed you that she was 
> giving gentamicin to Allana Miller at 1 o'clock. 
a A. Right. 
22 On Now we have discussed a little 
23 bit the matter of the meeting at Liz Radojewski's 
24 
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house on Monday night, the 23rd of March. I think 
you got into that a little bit this afternoon in 
terms of when you began to express that you were 
happy with an investigation being undertaken. I 
don't want to get into that meeting in any great 
detail myself, but I take it as of that night you 
were certainly aware of the situation regarding 
Baby Pacsai? 

A. ves. 

QO. And really a rather extensive 
investigation underway by that time to determine 
what happened in that case? 

A. I knew there was an inquest. 

OR You were also aware of the 
problems that had developed over the weekend in 
terms of locking up the digoxin, and the necessity 
of supervisors being on the ward on the Sunday and 
Monday? 

A. I was informed of that. 

Os To supervise the administration 
of medication? 

A. | Yes. 

O.. So as of the Monday night you 
were aware of a rather extensive serious 


investigation, or several parallel ones, that were 
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taking place into digoxin, and at least the death 
of Baby Pacsai. At that point in time I think you 
indicated that your position that you expressed 
that night was that you welcomed this investigation 
because it was going to get to the bottom of what 
was happening? 

A. I think I have to say that I 
did not link the investigation. I don't recall that 
I linked the investigations. I looked at, I knew 
that there was an inquest into Kevin Pacsai. I 
knew that the digoxin had been made a controlled 
drug, but I also knew that it had gone down to the 
lab, had been examined and had been brought back up 
to the floor and told that=ie was aul Fignt. 

Or When did you find out that? 

A. On the Saturday night. I knew 
there was an investigation, because in terms of 
looking at the intravenouses and what not of Justin 
Cook, which I thought of as, that they were checking 
whether in fact what those intravenouses said they 
were they actually were. In other words we nad made 
up, I know during that arrest a specific, I believe 
it was an imuran drip, not’ imuran, I am sorry, it 
was some kind of drip and we had actually had to 


prepare that solution, and it was my feeling that 
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they were checking whether in fact what was labelled 
on that was what was in the bag. 

Qi You also were aware that the 
inquest into Kevin Pacsai was an inquest into a 
death where the child had died with a tremendous 


level. oftdigexim vin his blood? 


A. Right. 
oF So do I take it from what you 
9 are saying is, that you can't recall, but you may 
10 have put together the fact that digoxin was involved 
1 in Kevin Pacsai's death with the events of the weekend 
| 8 and viewed that as one investigation? 
A. maranot, I did not Link them. 
| oe Os You did not for sure? 
de A. I tdidenet slink them: 
| 15 OF in’ any *event fas lof ‘thatenight 
| 16 your position was you welcomed this investigation? 
17 A. RiGhe. 
| 18 Or As something that would get to 
is the bottom of what happened in Kevin Pacsai's death? 
| Be | Rights | 
20 
| Q. And you were certainly relieved 
a that that was going to be done? 
22 A. That there was an inquest into 
| 23 Kevin Pacsai? 
24 
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(Hunt) 
\ 
1 
| 6 2 OF That there was going to be 
f 3 an investigation or an inquest into it? 
4 A. The baby had died with a high 
} 5 level of digoxin, yes. 
OF You had prepared by that 
° time, your notes? 
7 
{ A. Yes. 
| 8 OQ; With respect to that? 
| 9 A. Yes. 
10 O And so you were as of that 
11 night ready to proceed with that inquiry and co- 
| 12 operate and get to the bottom of it? 
A. Right. 
13 
| Q. Now, I am aware of the time 
it and I can finish up relatively shortly here if you 
15 will permit me to, I may go a few minutes beyond 
| 16 4:30 
17 THE COMMISSIONER: Oh yes. Oh no, 
| 18 that's fine. 
19 Or Now my friend Mr. Sopinka 
| took you through your whereabouts during the period 
| af in time in August, September, and October of 1981 
zt after you were arrested and charged. You have dealt 
| 22 with your whereabouts at the relevant time there. 
23 I want to ask you some questions about your knowledge 
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as to certain pieces of information about Phyllis 
Trayner, I think some of them have already been asked 
and some have not. I will just review with you what 
I understand that you are saying. That is, first of 
all you didn't know where Phyllis Trayner lived? 

AG I did not know her address, 


no. I had an idea where, what part of town she 


lived inz 

O& You didn't know where her 
husband worked? 

Dv. I knew that he was an accountant, 


I knew that he was in the Army or had something to 


do with the Army Reserve but I did not know 
specifically where he worked. 

O.. You didn't know where he 
was stationed in the Army? 

A. I knew that he had gone to 
Camp Borden on a couple of occasions. 

Q. You didn't know anything 
about any Armories where he may work out of here 


in slOronto- 


A. Novi lL didinet’: 
Oy You didn't know his Rank? 
A. No, Sneaid not. 


2 Or how he would be described 
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when his Rank was used? 
A. Nogiel. didnvAts 
ey Now I want to just ask you 
to listen to something I am going to read to you. 
It is from the evidence of Phyllis Trayner given 
at the Preliminary Inquiry with respect to where she 
did her banking, and I will ask you some questions. 
It is Volume 5, Mr. Commissioner, page 1088, and 
she was in cross-examination by Mr. Cooper and at 
about line 8: 
"Q. So to your knowledge Susan Nelles 
would have no idea where you did your 
banking from anything you knew, isn't 
that true? 
A. I think she probably - she may have 
known because I was having problems 
getting my money from one bank the 
Hospital was putting it into and trying 
to get it to my branch and that was 
talked about on the floor with the 
girls. 
Q. All right. Would you have discussed 
where your branch was located? 
A. Yesval did: 


G. And who your manager was? 
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S As Not who the manager was, no. 
OF Not who the manager was. So that 


any Of the girls on the floor would have 

known then where you did your banking? 

A. Yes. 

Os is; thatyright? 

A. tThatas correct .5 

Now, I should indicate in fairness 
to you that passage was put to Janet Brownless, who 
indicated that she had never heard any discussion 
by Phyllis Trayner with her, or anyone else, about 
where she did her banking, and I ask you the same 

question, was that a topic that was ever dis- 
cussed with you by Phyllis Trayner? 

A. No, it was not. 

Q. Did you ever hear her discussing 
with any other of your colleagues on the floor any 
question about her banking, of where she banked, her 
banking routines or any problems she was having? 

A. NOs didenot z 

Oz wso.can I ‘take from that that 
you know nothing about her branch, what bank she 
dealt with, where it was located? 

A. Noi il didn, se. 


Os Now I just want to conclude 
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by asking you again to look at Exhibit 383 which is 
the chart which has been prepared. Now, as you are 
well aware the deaths of the babies were listed down 
the left hand side and the deaths counted there are 
the deaths that are rated as suspicious deaths by 
the Atlanta Group that enquired into them. 

It has been pointed out to you how 
many of these deaths involved you in a direct sense, 
inasmuch as you were either caring for the child; 
you were team leader on that particular occasion; 
and I think Mr. Lamek indicated that of 15 deaths 
on Ward 4A that you were present for, you were either 
caring for the child or were the team leader on all 
but one occasion? 

A. Of the 29 here? 

O's No, of the 15 deaths that 
occurred on Ward 4A that you were present for, you 
were either caring for the child, or were the team 
leader on 14 of those 15 occasions, I think the one 
exception being Baby Thomas. Now it may be that the 
Commissioner ‘will find "== | 

A. I am sorry I ama bit confused. 
We are looking at all 29? 

Or Well, we are looking at all 
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A. I don't know what you mean 


in terms of the 15. 

©, All right, let's start again. 
It was a question Mr. Lamek put to you yesterday. 

A. I am sorry I don't understand 
the question. 

oO: There are 29 deaths listed 
here, you were on duty for 22 of them. 

A Right. 

Oz Phyllis Trayner was on duty for 
all 29 of them and you for 22 of them. Some of them 
occurred on 4A and some of them occurred on 4B. We 
know that you were assigned to the child that died, 
to look after the child, on 12 occasions out of the 
29. 

Ae Right. 


Or We also know that you were 


team leader on three occasions where the children 
died that are listed here. 

So I am suggesting to you that in 
terms of the direct involvement with the children 


that died in the sense of either being assigned to 


care for them, or being a team leader on the night 
when those deaths occurred, you were directly involved 


in that sense. That is all I mean by that, in that 
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sense in 15 of the total number of 29 deaths. 

A. Right. 

of And in that sense you were 
directly involved more than any other person? 

THE COMMISSIONER: Well that's not 
true, there were 12 of them perhaps. 

MR. HUNT: That's what I mean. 

THE COMMISSIONER: The other three when 
she was team leader, you can't have it both ways. 

MR. HUNT: All right, let's take the 
12, I am quite content to take the 12. 

Ou In terms of just the children 
that you were responsible for Caring .(OT pe! uQe 
those children who died out of these 29 and that 
is many more than any of the other nurses had 
assigned to them that were unfortunate enough to 


have died. 
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1 
lel 2 oe Now, Mr. Lamek refined it somewha 
3 further yesterday and he said, look, 15 of these 
4 deaths that you were present for occurred on Ward 4A, 
5 which was your basic ward, and of the 15 that occurred 
3 there you were involved in the sense I'm using it in 
14 of them in the sense in 12 of them you were assigne 
; to care for them - I'm sorry 11 of them you were 
8 assigned to care for them and three of them you were 
2 the team leader. 
| 10 A. And I was only not there in one? 
| 11 Q. On 4A. 
| 12 A. Okay. 
E Os ALLe righ es. Does that come as a 
Surprise to you? 
14 
| A. ldon Se thdnki that Ss correcr. 
15 I think. that. I can think of lateleaseaa couple that —— 
| 16 On Yes, that's what I have said, of 
17 the 15 for which you were there. 
18 Aaa Okay. 
19 OQ. All right. Have you'got it now? 
A. Yes. 
20 
| Oe My point being here that in terms 
zi of this involvement or apparent involvement by virtue 
| oe of caring for the children or being the team leader 
23 you are touched by that more than any other nurse. 
| 24 
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Understand where I'm at right now? 

A. Yes. 

Ox All right. I'm saying to you 
that it may be that the Commissioner will find that 
all of these 29 children were intentionally killed. 
Now, assuming that and looking at your own position 
here and accepting that you have said that you have 
no responsibility for any of these deaths, does it 
cross your mind that someone may have been trying to 
discredit you and your abilities by virtue of the 
number of children whose deaths touched you directly 
in the sense we have discussed? 

A. Are you asking me in retrospect 
or are you asking me at the time? 

Or I'm asking you that right now. 

A. ALL YAgne. That thought has 
occurred to me, yes. 

Os And would you agree with me that 
if someone wanted to discredit another nurse and 
discredit by casting a bad reflection on her ability 
to care, that there would be no better way of doing 
that than by intentionally killing babies who were 
assigned to that nurse to care for them? 
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worse way Of doing it, isn’t it? 

A. My mind doesn't like to think 
that way I guess. 

Q. I appreciate that. 

Thank you, those are all the questions 
I have. 

THE COMMISSIONER: Yes, all rigne, 
thank you. 

Mr. PercivalLll won >t call on you, but 
have you any better idea now as to how long you will 
be? 

MR. SOPINKA: He has undertaken to 
finish in the morning. 

MR. PERCIVAL: I hadn't realized 
that - like Pinochio, yes, in the morning. 

THE COMMISSIONER: Finished in the 
morning. 

Mr. Roland, how long will you be? 

MR. ROLAND: I will be very short. 

THE COMMISSIONER: Miss Kitely? 

MS] Kiley: Perhaps half an hour, 
Sits 

THE COMMISSIONER: Miss Chown, how 
long hat you be? 


MS. CHOWN: About 10 minutes. 
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THE COMMISSIONER: 10 minutes. 

MS. CRONK: Sir, I am having 
difficulty hearing you. 

THE COMMISSIONER: Ohne?’ OF .ves, 
I wonder if we could ask everyone. We will all 
be able to get out of here veryashortiycsriMr. Olah, 
how long will you be? 

MR. OLAH: I would expect to be 
very short, Mr. Commissioner. 

THE COMMISSIONER: Mr. Labow? 

MR. LABOW: I would expect to 
be at least an hour, Mr. Commissioner, maybe two. 

THE COMMISSIONER: Mr. Shinehoft? 

MR. SHINEHOFT: I don't expect to 
be that» long, Mr. Commissioner, but I have a 
problem that I will be unable to be here on Monday 
and my request -- 

MR. TOBIAS: I can solve 
Mr. Shinehoft's problem because I can't be here 
tomorrow afternoon and I can be here on Monday 
morning. | 

THE COMMISSIONER: Pedon?tethink 
theremis any real purpose anasitcing on Friday - 
I can't guarantee that we will be finished even if 


we do sit on Friday and I think most of our 
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1 
® 
2 
accommodation problems are getting themselves 
3 resolved. 
4 So, I just suggest to you that those 
5 who cannot be here on Monday ==first.of all, 1 
6 understand Mr. Sopinka has a problem early Monday 
7 morning, so, we probably won't start until 11 o'clock. 
Is that okay? 
: MR. SOPINKA: Yes. 
" THE COMMISSIONER: So, we probably 
10 won't start until 11 o'clock on Monday and that 
11 might be very helpful to Mr. Shanahan for one 
12 person I can think of and it will also make time -- 
13 you can't come on Monday anyway? 
14 MR. SHINEHOFT: NO, . Cannot, 
Mr. Commissioner. 
‘i THE COMMISSIONER: SO; try co 
3 sort out your lives so that those who cannot be 
17 here on Monday will be able to cross-examine 
18 tomorrow and then we won't have a reply in any 
19 event before 11 o'clock and we won't have anything 
20 before 11 o'clock on Nona ds 
a1 But untal 10°06 clock: tomorrow 
morning. 
22 
---Whereupon the hearing adjourned at 4:40 p.m. 
23 until. Thursday, sApri i 5th, 1984cat 10:00) a.m. 
24 
25 
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